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Branching  
Laura R. Biddle

The ability to provide services at more than one location—
whether within a single state or across state lines—is central to 
the business strategies of many insured depository institutions 
(IDIs). Historically, the ability of banks to establish branches 
was significantly restricted (in contrast to thrifts, which enjoyed  
greater branching freedom). Over time, these restrictions have 
been eased, and banks have shown a consistent interest in 
establishing branches, even though increasingly sophisti-
cated online banking, remote deposit capture, and mobile 
payments technology would seem to make brick and mortar 
banking less crucial.1 The Federal Deposit Insurance Corpo-
ration (FDIC) has noted that “physical offices remain a vital 
channel through which FDIC-insured institutions deliver finan-
cial services to their customers.”2
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Basics of Branching

Q 2.1 What is a branch?

While the definition of “branch” differs depending on the charter 
type, it generally captures any office at which core banking activities 
are conducted—namely, where deposits are received, checks are paid, 
or money is lent.

Q 2.2 What is considered a “branch” of a national 
bank?

With respect to national banks, the term “branch” is defined by 
statute to include “any branch bank, branch office, branch agency, or 
additional office, or any branch place of business located in any State 
or Territory of the United States or in the District of Columbia at which 
deposits are received, or checks paid, or money lent.”3 Automated 
teller machines (ATMs) and remote service units are specifically ex-
cluded from the definition of “branch.”4

Q 2.3 What is considered a “branch” of a federal 
savings association?

The Home Owners’ Loan Act (HOLA), the main statute applicable to  
federal savings associations, does not make any reference to branching 
by these entities.5 Nevertheless, the Office of the Comptroller of the  
Currency’s (OCC’s) predecessor agency with regard to federal savings  
associations, the Office of Thrift Supervision (OTS), took the position 
that the HOLA gave the OTS authority over federal savings association 
branching, and this position has been upheld in court and subsequently  
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adopted by the OCC.6 The OCC implementing HOLA regulations  
define “branch” as any office other than the home office, agency office, 
administrative office, data processing office, or an electronic means or 
facility, such as an ATM.7 OCC regulations do not otherwise define “branch” 
or list the types of activities that would constitute a branch. Rather, what  
is considered a branch is determined by negative implication—if it 
is not an agency office, data processing office, administrative office, 
or electronic means or facility of a savings association, then it is a 
branch. That said, while the applicable regulations define “branch” 
differently for savings associations versus national banks, the OTS  
interpreted its branching regulations to allow for parity with national 
banks.8

Q 2.4 What is considered a “branch” of a state 
charterd insured depository institution?

State IDIs, including state savings associations, are generally 
subject to state branching laws, which can vary widely. State member 
banks9 are also subject to section 9 of the Federal Reserve Act (FRA) 
and the regulations of the Board of Governors of the Federal Reserve 
System (the “Federal Reserve”).10 The Federal Reserve’s Regulation  
H defines “branch” to include “any branch bank, branch office, branch 
agency additional office, or any branch place of business that receives 
deposits, pays checks, or lends money.”11 It further defines branch 
to include a temporary, seasonal, or mobile facility, but not a loan 
origination facility unless loan proceeds are disbursed; the office of an 
affiliate or unaffiliated institution that provides services to the bank’s 
customers; an ATM; a remote service unit; a facility without public 
access; and sites that are an extension of the bank’s main office or 
existing branch office.12

State nonmember banks13 also are subject to section 18 of the 
Federal Deposit Insurance Act (the “FDI Act”)14 and the regulations 
of the FDIC.15 The FDIC defines “branch” to include any branch bank, 
branch office, additional office or any branch place of business 
located in any state or territory of the United States at which deposits 
are received or checks paid or money lent.16 The FDIC specifically 
excludes ATMs, automated loan machines and remote services units 
from this definition.17 Also excluded are facilities operated pursuant  
to a qualifying financial education program.18
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PRACTICE NOTE

Interstate branching by merger without regard to state law was 
first permitted for national and state chartered banks by the 
Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994 
(“Riegle-Neal”).22 Riegle-Neal gave each state the opportunity to 
expressly prohibit, by statute, interstate branching by merger. This 
opt-out was required to be done between enactment (September 29, 
1994) and June 1, 1997, and was required to apply equally to all 
out-of-state banks. Texas and Montana were the only states that 
opted-out, but both later opted back in.

In addition, a national bank may acquire branches of out-of-state 
IDIs and retain those branches as branches of the national bank only if 
the laws of the state in which the branch is located permit out-of-state 
IDIs to acquire a branch of an IDI in that state without acquiring the 

Intrastate and Interstate Branching

Q 2.5 Where are national banks allowed to 
branch?

With regard to intrastate branching, national banks are generally 
permitted to branch within the limits of the city, town, or village in 
which the national bank is located and anywhere else within its home 
state, comparable to the branching authority permitted to a state 
bank chartered in that state.19

With regard to interstate branching, a national bank may branch 
interstate by merger (that is, acquire an IDI located in another  
state and retain the main office and branches of the IDI as branches  
of the national bank).20 However, a national bank may not branch  
interstate by merger if the IDI to be acquired has been in existence for 
less than five years and the laws of that state prohibit the acquisition 
of IDIs that have been in existence for less than five years.21
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PRACTICE NOTE

Riegle-Neal gave states the opportunity to opt-in to de novo 
interstate branching by statute, which was required to apply equally 
to all out-of-state banks. By year-end 2005, almost half of the states 
permitted de novo branching, with about half of those permitting it 
with reciprocity.25 Section 613 of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act (the “Dodd-Frank Act”) repealed this 
opt-in provision, and de novo interstate branching is now freely 
permitted, so long as the state where the branch is located permits 
banks chartered by that state to establish a branch.26

IDI itself.23 Further, a national bank may branch interstate de novo if 
the laws of the state where the branch is to be located permit a bank 
chartered by such state to do so.24

A national bank may also merge with an out-of-state bank or ac-
quire branches of an out-of-state bank pursuant to the emergency 
acquisition provision of the FDI Act, regardless of any state law re-
strictions.27

Q 2.6 Where are state member banks allowed  
to branch?

State chartered banks that are members of the Federal Reserve 
System are permitted to branch to the same extent as national banks, 
subject to the laws of the chartering state.28

Q 2.7 Where are state nonmember banks allowed 
to branch?

With regard to intrastate branching, a state chartered bank that is 
not a member of the Federal Reserve System may branch according to 
the laws of the chartering state.29
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With regard to interstate branching, a state chartered bank may 
branch by merger (that is, acquire a bank located in another state and 
retain the main office and branches of the bank as branches of the 
acquiring bank).30 However, a state bank may not branch interstate by 
merger if the bank to be acquired has been in existence for less than 
five years and the laws of that state prohibit the acquisition of IDIs 
that have been in existence for less than five years.31

In addition, a state chartered bank may acquire branches of out-of-
state banks and retain those branches as branches only if the laws of 
the state in which the branch is located permit out-of-state banks to 
acquire a branch of a bank in that state without acquiring the bank 
itself.32 Further, a state chartered bank may branch de novo interstate  
if the laws of the state where the branch is to be located permit a bank 
chartered in that state to do so.33

Q 2.8 Where are federal savings associations 
allowed to branch?

So long as a federal savings association meets the Qualified Thrift 
Lender (QTL) Test, discussed in more detail elsewhere in this book,34 
it generally may branch freely intrastate and interstate without regard 
to state branching laws.35

Regulatory Considerations When Opening, 
Moving, or Closing a Branch

Q 2.9 Is regulatory approval required before 
opening a branch?

Regulatory approval or, in some cases, simply providing notice 
to regulators is generally required in order for IDIs to establish a 
branch. While the rules and regulations of the IDI’s chartering authority 
and its primary federal regulator if state chartered will determine 
the process, an IDI generally must submit an application and pub-
lish notice of the intent to establish a branch, and provide the pub-
lic with thirty days to comment.36
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Q 2.10 Is regulatory approval required before 
moving a branch?

Yes, regulatory approval is generally required in order for an IDI to 
move or relocate a branch.37 For federal savings associations, however, 
the OCC provides an exception to this requirement for short-distance 
relocations—those within the market area of the current branch site.38

Q 2.11 Is regulatory approval required before 
closing a branch?

Yes, by statute, regulatory approval is required for IDIs to close 
a branch.39 IDIs must give ninety days’ prior written notice to the  
appropriate federal banking agency and affected customers before clos-
ing a branch.40 The notification requirement does not apply to ATMs, 
the relocation or consolidation of a branch within the immediate 
neighborhood, or a branch closing that results from an emergency  
acquisition.41 The federal banking agencies have implemented the statu-
tory requirements via the Interagency Policy Statement Concerning 
Branch Closing Notices and Policies.42 The policy statement clarifies 
that main offices, remote service facilities, loan production offices, 
and insured branches of foreign banks are not subject to the notifica-
tion requirements.43

State chartered IDIs must also consider any state branch closure 
laws. 

Trade Names

Q 2.12 Can branches operate under trade names?

There are no federal laws requiring IDIs to operate branches us-
ing a single name. However, due to concerns that consumers might 
believe they are dealing with different IDIs for purposes of calculating 
deposit insurance coverage, the federal banking agencies have issued 
an Interagency Statement on Branch Names.44 In order to prevent con-
sumer confusion, an IDI seeking to operate branches under a trade 
name must, at a minimum, do the following:
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•	 disclose,	clearly	and	conspicuously,	in	signs,	advertising,	and	
similar materials, that the facility is a branch, division, or other 
unit of the insured institution;

•	 use	the	 legal	name	of	 the	 insured	 institution	 for	 legal	docu-
ments, certificates of deposit, signature cards, loan agree-
ments, account statements, checks, drafts, and other similar 
documents;

•	 educate	staff	regarding	the	possibility	of	customer	confusion	
with respect to deposit insurance coverage and limits;45 and

•	 obtain	from	depositors	opening	new	accounts	at	the	branch	
a signed statement acknowledging that they are aware that 
the branch and other facilities are, in fact, part of the same 
IDI and that deposits held at each facility are not separately 
insured.46

In addition to the above, state laws on the use of trade names must 
also be considered.
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