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By laying the proper groundwork for mediation, parties will  
improve their chances of obtaining successful results through 
mediation. Fundamental considerations, such as determination 
of the appropriate stage in the case at which to mediate, the 
selection of the mediator, and the format of the mediation, can 
have an enormous impact on the parties’ ability to negotiate 
a resolution to the conflict. Pre-mediation negotiations among 
the parties to determine the scope, goals, time frame, and 
necessary participants in the mediation (such as decision-
makers for each parties, additional parties in related actions, 
or insurers) may be needed to ensure that the mediation can 
be productive. Other considerations include the need for 
counsel to prepare clients for the mediation, particularly clients  
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who have not engaged in a mediation or foreign clients with 
limited experience in U.S. litigation, so they are prepared 
to participate meaningfully in the mediation. The structure 
of written mediation statements and formal presentations, 
as well as confidentiality considerations, must be addressed 
well in advance of any mediation. This chapter explores these  
and related questions that counsel and clients should consider 
when deciding whether and when to mediate, and when 
preparing for mediation, in order to maximize the chances for 
achieving a successful resolution of claims through mediation.
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Determining When to Mediate

Q 1.1 At what stage in a dispute is mediation most 
effective?

Mediation can occur at any stage of a dispute.

Often, however, mediation will not be productive until the parties 
develop a solid understanding of the facts underlying their dispute and 
have sufficient information to determine the strengths and weaknesses 
of their claims and defenses. In many instances, mediation is most 
effective when the scope of the parties’ positions is defined and there 
is an upcoming litigation event that creates a pressure point that will 
further define the parties’ positions, such that each party faces a risk 
of having its position either strengthened or weakened. This means 
that mediation usually occurs after the filing of a pleading, and often 
after the court has ruled on a dispositive motion, or after some dis
covery has taken place. However, even where relief is to be pursued 
before the court, there are circumstances where testing the settlement 
opportunities before any formal action is taken is productive. Also, 
where a matter will be decided by arbitration, not the courts, parties 
might consider mediation first, whether it is required as a preliminary 
step in the parties’ agreement or to save the expense of initiating and 
embarking upon the arbitration process.

In general, in the course of a litigation, the defendant will try to  
narrow the plaintiff’s case—for example, by seeking to dismiss claims  
on a motion to dismiss, or at summary judgment, or by limiting discovery 
of documents, witnesses, or other evidence—with the ultimate goal of 
limiting its potential exposure or having the case dismissed altogether.  
In class action lawsuits, a defendant similarly tries to narrow the size 
and definition of the class, and has multiple opportunities to do so, 
both at the motion to dismiss and class certification stages. From the 
plaintiff’s perspective, each step in the litigation presents an addi
tional risk, and surmounting each risk will typically strengthen the 
plaintiff’s mediation position. Thus, determining the appropriate time 
to mediate requires the parties to consider whether they (and their 
opponents) understand the scope of the litigation, what disputes, 
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if any, must first be resolved by a court or through discovery, and 
whether pending litigation events could significantly impact either 
party’s bargaining position.

Readiness of Parties

Q 1.1.1 How do you know if the parties are ready to 
mediate?

The central question in determining whether the parties are 
“ready” to mediate is whether the parties’ dispute has developed to 
a point where mediation has a realistic chance of producing a ben
efit by either (i) leading to a resolution or (ii) advancing the parties’ 
understanding of their respective positions, such that resolution will 
become more likely.

To determine whether that point has been reached, each party 
should consider whether there are any fundamental disagreements or 
issues concerning the parties’ dispute that will prevent the parties  
from engaging in a meaningful mediation. These issues could include a 
ruling on the adequacy of the pleading or some other critical legal point, 
or the development of certain discovery, such as the deposition of a 
primary witness. It is imperative to identify those points of contention 
and assess at what stage they will be resolved, and whether mediation 
prior to such resolution is likely to be effective.

As a matter of practice, it generally makes sense to at least consider 
the possibility of mediation if suggested by your adversary. However, 
recognizing the moments during the life of a litigation that present 
meaningful uncertainties and risks to your own and your adversary’s 
positions is the key to determining when mediation might be fruitful.

Early in the Case

Q 1.1.2 Does it make sense to mediate early in a case?

There are many instances where early mediation makes particular 
sense.

For example, there are circumstances where early mediation is  
attractive in order to avoid the filing of a complaint in the first place 
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because the allegations in the complaint, even though disputed, may 
nevertheless have an impact on a defendant’s business and reputation.  
In addition, initiating formal action might impact plaintiff’s business and/ 
or reputation, and the costs to begin a formal proceeding, including 
arbitration, might be avoided if an early mediation effort is successful.

Early mediation also may be appropriate where the parties have an 
existing business relationship and the early resolution of the dispute 
is required for their business activities to continue without disruption.

A defendant may wish to mediate early to avoid the burdens of 
document discovery, which often fall disproportionately on defendants 
in financial services disputes. Business exigencies also may propel  
the parties to early mediation where, for example, a plaintiff needs to 
recover any damages quickly in order to shore up its finances.

A plaintiff, for instance, might prefer early mediation when assets 
are dwindling, whether due to business or competing litigation efforts 
and costs. Moreover, both sides might be interested in early settlement 
if other litigation matters overshadow the underlying case.

There also are instances where the parties are ready to mediate 
early because their dispute is sufficiently crystalized. For instance, 
where there is clear liability on the part of the defendant and the only 
real dispute concerns the defendant’s ability to pay the plaintiff, the 
parties may be ready to mediate without any merits discovery. Simi
larly, in disputes involving plaintiffs who have “opted out” of securities 
class action litigation where the merits of the underlying dispute have 
already been litigated on behalf of the class, the parties may have a 
good understanding of one another’s positions such that early media
tion makes sense.

Although early mediation may be appropriate in many different 
circumstances, it is worth noting that the earlier in a case the parties 
mediate, the more concerned each party is likely to be that they are 
not achieving a fair resolution. Plaintiffs may fear that early resolu
tion would require them to settle for less than their claims are worth. 
Defendants, on the other hand, may fear that early resolution would 
require them to pay more than is justified by the facts or the law.
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In addition, there are many circumstances where early mediation 
may not be appropriate, or even possible. For example, in multidis
trict class action litigation, it may be difficult to mediate before the 
actions are transferred to a single location for coordinated or consoli
dated pretrial proceedings and a Lead Plaintiff is appointed to represent 
the class.

Late in the Case

Q 1.1.3 Is it ever too late in a case to mediate?

Just as it may be difficult to resolve a case through early mediation, 
mediating later in a dispute may also present challenges.

Waiting too long to engage in mediation can cause the parties to 
become more entrenched in their positions. As noted above, it is often 
the case that mediation can be effective when an upcoming litigation 
event threatens to change the status quo between the parties. Accord
ingly, waiting to mediate until after such a litigation event—such as a 
ruling on a disputed litigation issue—may be ineffective if that ruling 
causes one party to change its perception of the litigation and reduces 
its willingness to negotiate.

Delaying mediation may also erode some of the major benefits 
offered by an early resolution: costeffectiveness and speed. Indeed, 
the expenses incurred by the parties in litigating the dispute may ulti
mately become an impediment to settlement. It may be the case that 
prolonged litigation has eroded the insurance policies that the parties 
expected to fund a significant portion of the recovery and mediation 
is no longer productive. A plaintiff should track related litigation that 
may be drawing down those policies, including parallel civil, criminal 
and regulatory actions.

It is also sometimes the case that proposing mediation at a late 
stage in a case may be perceived as a tactic to delay trial, especially if 
it was preceded by earlier refusals to mediate or negotiate. An invita
tion to mediate at a later stage also could be interpreted as a signal 
that the party is afraid of going to trial. Either perception may present 
challenges to a productive mediation.
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After Discovery

Q 1.1.4 What are some of the benefits of mediating after 
discovery?

Many disputes will benefit from some discovery prior to attempt
ing to mediate.

From the plaintiff’s perspective, if the defendant has asserted  
defenses that turn on evidence within the defendant’s possession, 
discovery of facts relating to those defenses prior to mediation will 
assist the plaintiff in evaluating the defenses. Similarly, if a defendant 
believes the deposition of one of the plaintiff’s witnesses will elicit  
testimony that will undermine the plaintiff’s case, it will be preferable 
for the defendant to conduct that deposition prior to mediating.

This does not mean, however, that the parties must engage in 
extensive fact discovery before it will make sense for them to mediate. 
Counsel should consider sharing information informally or prioritiz
ing discovery so that key facts can be adduced prior to mediation 
without burdening the parties with the time and expense of full blown 
discovery, including discovery on issues that are not likely to be rel
evant to negotiating a resolution of the dispute.

Impact of Developments in the Case

Q 1.1.5 What developments in a case impact counsel’s 
determination of when to mediate?

Although determining the right time to mediate a dispute can be 
challenging, it helps to anticipate when an event will occur that may 
fundamentally alter a party’s leverage in settlement discussions.

For example, if the parties anticipate that a court decision could 
drastically realign the parties’ respective litigation positions—such  
as a ruling on a motion to dismiss, class certification, or summary 
judgment—both sides may be incentivized to mediate prior to that 
ruling to avoid the risk that their positions may be weakened by an 
adverse ruling. An anticipated precedential ruling from another court 
that concerns an important legal issue in the parties’ dispute could 
have a similar effect on the parties’ decision to mediate.
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The upcoming deposition of a key witness or the principal of one 
of the parties also may provide a mediation impetus. A party may wish 
to avoid the deposition of such an individual and may become more 
willing to mediate as the deposition draws near.

Another litigation event that can change the calculation of either 
party is a change in the judge assigned to the case, which can happen 
for a variety of reasons, such as retirement or appointment to a higher  
court. Mediating in advance of the change avoids the uncertainty  
imposed by a new judge.

Developments Outside the Litigation

Q 1.1.6 What developments that occur outside the context 
of the litigation can impact counsel’s determination 
of when to mediate?

There also are nonlitigation events that can create pressure points 
that impact the parties’ interest in engaging in mediation.

First, a potential change in applicable legislation or regulation 
could impact the parties’ eagerness to mediate. News of legislative 
decisions, government investigations, or SEC actions related to a 
party can impact the decision of when to mediate.

Second, an impending change in personnel—at a client, at an adver
sary, or even a government regulator—could induce the parties to come  
to the table more quickly. A change in the decisionmakers themselves— 
if a defendant company installs new management or replaces its gen
eral counsel, for example—could indicate a change in strategy and 
willingness to engage in meaningful settlement discussions.

Further, there are business exigencies that can impact the parties’ 
decision of when to engage in mediation. For example, a defendant 
may want to announce the resolution of multiple litigations at the 
same time and thus may push for a speedier resolution. Upcoming 
financial reporting or internal audit requirements may impact the 
decision, as well as a significant change in the financial status of either 
party. Sometimes, parties may be interested in mediation due to pres
sure from clients or customers to resolve the dispute. Also, when 
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insurance is involved, the dwindling of that insurance asset to cover 
defense costs that are necessary to fund a settlement or judgment is 
relevant.

Mediation “Red Flags”

Q 1.2 What are the “red flags” that a mediation 
could be counter-productive?

Identifying “red flags” that a mediation may not be successful involves 
recognizing when an adversary holds positions that are inconsistent 
with achieving compromise. For example, if a party has consistently 
stated that it is only willing to settle for an amount that would be 
entirely unacceptable to the other party and then proposes to mediate, 
counsel should consider whether anything has occurred that would  
explain a change in the party’s position. Absent any explanation for 
such a change from the prior position, such an overture should be 
seen as a red flag that the mediation will not be successful. Similarly, 
a defendant who has repeatedly indicated total confidence that the 
plaintiff’s claim lacks merit or is subject to a specific defense is unlikely 
to engage in a meaningful mediation absent some development that 
would explain a departure from that position. Of course, if that claim 
is before the court on a fully briefed motion, the defendant may have 
changed its view. If nothing has changed, and your adversary does not 
appear to have changed its mind, that may be a red flag.

In situations where a red flag suggests that mediation may not be 
productive, a party should consider conditioning the mediation on 
terms that would provide assurance that the other party is willing to 
negotiate in good faith. Such terms could include a settlement range, 
or an opening offer from the other party. The latter may be particularly 
appropriate in a case where there have been prior discussions about 
settlement in which one party refused to negotiate in a range the other 
party felt was appropriate. In these situations, a mediator can be help
ful even in advance of the mediation to assess each side’s commitment 
to negotiate or, where appropriate, confer with each side to determine 
whether there is a monetary range within which the parties can agree 
to negotiate to ensure that there is not an unbridgeable gap between 
the parties’ expectations at the outset of the mediation. However, not 
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all cases lend themselves to the imposition of premediation condi
tions. Moreover, those same parameters and/or other negotiations  
or settlement terms might be more easily achieved in a mediation  
setting rather than in advance of the mediation session.

Other Preconditions for a Successful Mediation

Q 1.3 Are there structural/legal issues that have 
to be resolved before a mediation can be 
successful?

Complex litigations can present numerous issues, apart from the 
merits and damages, that may frustrate a mediation if not resolved in 
advance. If the litigation has been brought against numerous defen
dants, the plaintiff must determine which defendants are necessary 
for a resolution. Is a partial resolution feasible, or would all defendants 
need to participate in order to effectuate a settlement? If a plaintiff 
is attempting to settle with fewer than all defendants, consider the 
scope of the release that the defendants will request—will the settling 
defendants necessarily request that the plaintiff release claims against 
all defendants? Such a request is most likely to occur in a situation 
whether the settling defendants are required to indemnify the non
settling defendants in the event the plaintiff later obtains a judgment 
against them. Similarly, there may be questions about the liability of a 
corporate parent, successor corporation or an employer of an individ
ual defendant. Participation of these parties may be dependent upon 
the resolution of legal questions regarding the liability of a corporate 
parent, successor liability or respondeat superior. In addition, if some 
or all of the claims may be subject to insurance coverage, participa
tion by the insurance carriers also may be necessary to effectuate a 
settlement. These situations may result in a multifaceted negotiation, 
in which plaintiffs are negotiating with one or more defendants who 
are, in turn, negotiating with each other or with their insurers.

Separate legal and structural questions may relate to the plaintiffs. 
For example, in a class action, has the class been defined and could 
upcoming rulings in the litigation potentially expand, limit or elimi
nate the scope of the class? Where an insurance policy is implicated 
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in the litigation, are there other plaintiffs that may have a claim on that  
same policy which could reduce the amount available to fund the res
olution of the litigation? Depending on how the parties anticipate how 
a court might answer these questions will impact whether these legal 
issues should be resolved prior to mediation, but it is not always the 
case that these legal issues require resolution prior to mediation.

Special Considerations for Financial Services 
Mediations

Q 1.4 Are there special considerations for 
determining when to mediate financial 
services disputes?

In general, mediation of financial services disputes follow the same 
trajectory as other types of litigation, and the same considerations of 
when to mediate apply. It is often useful in financial services disputes 
to have an understanding of how each side calculates its damages, 
which can be key to bridging the gap between the parties.

Similarly, in civil actions alleging claims under the federal securi
ties laws, statutory provisions concerning the proportionate fault of 
codefendants requires the plaintiff to assess the relative liability of 
each defendant and the impact of a partial settlement on the claims 
against the nonsettling defendants. Resolution of these questions 
prior to the mediation may be necessary to ensure that the relevant 
parties participate and that the parties who are participating have a 
clear understanding of their potential exposure.

Negotiating before Engaging a Mediator

Q 1.5 Should the parties attempt to negotiate 
without the aid of a mediator before 
engaging a mediator?

Depending on the relationship among the parties and the nature  
of the dispute, it may be feasible for the parties to negotiate without 
the assistance of a mediator.
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In most complex commercial litigations, however, negotiating with 
the help of a mediator is preferable because a mediator will be able to 
eliminate, to a large extent, the impact of personalities on both sides 
and will be able to offer different types of resolutions than the parties 
might come up with on their own.

If the parties are able to begin settlement discussions without the 
aid of a mediator, those discussions will of course inform the parties 
as to whether the involvement of a mediator could facilitate a resolu
tion of the action. For example, if the parties’ independent discussions 
are initially promising but get stalled, perhaps because one or both 
parties become concerned about sharing information, the involve
ment of a mediator may help facilitate a resolution. In nearly all cases, 
a party’s request that an independent mediator become involved 
should not be taken as an indication that a negotiated resolution will 
be more difficult to achieve, but rather as evidence that the opposing 
side is willing to try to resolve the dispute.

Reasons Not to Mediate

Q 1.6 What are some reasons not to engage in 
mediation?

Mediation may not be appropriate in some cases. For instance, 
sometimes a defendant needs a ruling from a court in order to estop 
plaintiffs in other cases from bringing the same types of claims or to 
deter future plaintiffs from bringing similar claims. Sometimes par
ties may require public vindication which mediation cannot always 
provide. Finally, sometimes parties are not ready for mediation and 
holding a mediation session too early could lead to false expectations 
or tensions among counsel and clients for the failed effort. Those ten
sions can complicate later mediation or settlement discussions.

Goals of Mediation

Q 1.7 Is settlement always the goal of mediation?

The goal of every mediation should be to resolve the parties’ dis
putes. While there may be an agreedupon “goal” of mediation that does  
not involve settlement—such as resolving disagreements on separate 
discrete subissues—rarely does the mediation process lend itself  
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to such a compartmentalized approach. If a party believes that the 
goal of mediation is to learn more about the opponent’s litigation 
strategy, such an approach will create distrust among the parties and 
ultimately frustrate their ability to mediate the conflict later.

That being said, it may be productive to mediate even if it appears 
unlikely that a mediation will result in an immediate resolution of  
the dispute. It can be useful to schedule an initial session with the 
mediator so that the parties reach an agreement on the confidentiality 
rules and resolve any other procedural issues that might better posi
tion the parties to more quickly reach a settlement.

Often, parties may require multiple mediation sessions to reach a 
resolution. Each discrete mediation may help bridge the gap between 
the parties, identify the points in contention that can or cannot be 
resolved through mediation and help each party assess what the 
other would require to settle. For example, if an initial mediation helps 
determine that a particular legal issue must be resolved before the 
case is likely to settle, the parties can focus on obtaining a ruling on 
that issue to advance the resolution of the case.

Multiple Rounds of Mediation

Q 1.8 If the parties fail to reach a settlement during 
mediation, is it worthwhile to try conducting 
a mediation later in the case?

If it appears that settlement of a dispute is not achievable in the 
first round of mediation, it is possible to engage in multiple rounds of 
mediation. Each mediation session may help identify the main points 
in contention and help inform the parties of settlement positions. For 
example, if an initial mediation helps determine that a particular legal 
issue must be resolved before the case is likely to settle, the parties 
can focus on obtaining a ruling on that issue to advance the resolution 
of the case.

If multiple rounds of mediation are necessary, counsel may need 
to communicate to opposing counsel that they remain committed to 
a mediated resolution. Sometimes the parties need to reaffirm their 
goal of reaching a settlement through further mediation. If the parties 
return to litigation after mediation begins, counsel should ensure that 
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the parties comply with any protective order limiting the use of state
ments or documents shared in mediation.

Special Circumstances in Considering the 
Appropriateness of Mediation

Q 1.9 How is the decision to mediate impacted in a 
multi-defendant or multi-plaintiff case?

Multiparty litigation presents certain unique challenges for media
tion. While there may be advantages to engaging in mediation with 
only some of the parties to the dispute, counsel must ensure that any 
such mediation will actually achieve the mediating parties’ goals.

From a defense perspective, the issue that looms largest is who 
will be funding the settlement at the end of the day. In some cases, 
there is only one defendant who will pay, while the other defendants 
will be indemnified by that defendant. If that is the case, resolution 
with the main defendant becomes the focal point of the mediation.

In cases where defendants have limited liability to each other, 
staging “serial” mediations can place pressure on the nonsettling 
defendants. As each defendant settles, the remaining defendants are 
left to defend the action alone. Moreover, each settlement provides 
a recovery to the plaintiff which helps fund the plaintiff’s litigation 
against the nonsettling defendants.

Insurance coverage can also present issues in cases with multiple 
plaintiffs. Defendants whose defense costs are paid by an insurance 
policy need to reserve coverage to pay those costs in each case. This 
may limit their ability to use the policy to settle claims with fewer than 
all plaintiffs. In addition, plaintiffs whose claims vary in strength may 
have difficulty mediating together if the defendant is not prepared to 
pay the same premium to settle each claim. The individual plaintiffs 
should determine at the outset whether defendants’ willingness to 
engage in mediation is based upon the defendants’ expectation that 
every plaintiff will agree to a global settlement. As noted above, in a 
multiplaintiff litigation, each plaintiff must also ensure that insurance 
policies are not being exhausted to satisfy or defend other claims, 
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leaving no source to fund a recovery in each plaintiff’s case. Simi
larly, where multiple defendants have claims on the same insurance 
policies, it may be impossible to achieve a settlement with any one 
defendant that includes a payment from the policy if the insurance 
carriers do not receive releases from all defendants.

Q 1.10 What are the considerations when mediating 
cases involving non-U.S. clients?

When advising an international client about mediation, counsel 
may need to educate the client on both the U.S. litigation process and 
the mechanics of mediation in order for the client to understand and 
appreciate the risks and advantages of both. International clients may 
not appreciate the demands of the U.S. litigation process, including 
the cost of the discovery process.

All of the assessments discussed above that are necessary to deter
mine when and whether to mediate—in particular, assessing points 
of dispute and the risks presented by litigation events—can only be 
understood in the context of U.S. litigation process and procedure. 
NonU.S. clients may have different cultural or other understandings 
or expectations concerning the risks of litigation or what the client can 
hope to achieve through the litigation. The same, of course, may be 
true of U.S. individuals who are unsophisticated or unfamiliar with the 
litigation process. In either case, providing sufficient information for 
the client to assess the risks and advantages of litigation or mediation, 
and to develop reasonable expectations concerning the expenditure 
of resources in connection with the range of potential outcomes that 
dispute resolution can offer, is critical to successfully accomplishing 
the client’s objectives.

International clients may also not be as familiar with the disclo
sure obligations of U.S. companies that could require disclosure of a 
settlement, even one reached in the context of a mediation. Attorneys 
representing nonU.S. clients, public corporations and governmental  
entities may also have to consider what disclosure regimes and obli
gations may apply to such clients, and how they may impact the 
desirability of pursuing litigation or mediation. While one potential 
benefit of mediation is the ability to keep a dispute confidential,  
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different disclosure regimes may impact what the parties can agree to  
disclose. For example, certain foreign government parties may have dif
ficulty in agreeing to confidential mediation when the disputed issue 
concerns matters that are subject to government or public oversight. 
For similar reasons, private corporations may be able to assure greater 
confidentiality than public corporations, which may have disclosure 
obligations to their shareholders or be subject to greater government 
oversight. Because one party may place a premium on confidentiality, 
the ability to negotiate and assure confidentiality—like any other fact 
concerning a dispute—should be part of the calculus in considering 
whether mediation or litigation is suitable, and what constraints the 
client may have in pursuing either course.

When litigating against a nonU.S. entity or individuals, it is impor
tant to understand that your adverse party may enter the mediation 
lacking familiarity with U.S. litigation and mediation practice, as 
described above.

Preparing the Client for a Successful 
Mediation

Q 1.11 How can counsel overcome resistance to 
mediation by a client?

Often, clients are reluctant to mediate because (1) they are dis
trustful of the mediation process; (2) they fear that an offer to mediate 
portrays weakness; (3) they are unable to trust their adversary to 
negotiate in good faith; (4) they believe the only acceptable resolution  
of the dispute is something the other side would never agree to;  
(5) they do not believe an outofcourt settlement will provide the  
justice they are seeking; or (6) they so firmly believe in the strength of 
their case that they do not see a reason to compromise.

Helping clients appreciate the value of mediation often involves 
identifying the source of their reluctance and then providing infor
mation concerning the mediation process—including the confidential 
nature of the proceedings, its nonbinding nature, and the neutral role 
of the mediator—as well as the risks posed by litigation. Often the 
most effective means of convincing clients to explore mediation is by 
making clear the risks of litigation.
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Mediation can be very informative for clients who otherwise rely 
primarily on their counsel to provide an assessment of the strengths 
and weaknesses of their case. Hearing about the weaknesses of their 
case from their adversary and, more importantly, from an experienced 
and impartial mediator, can help clients develop an independent 
assessment of the benefits of a negotiated settlement.

In some cases, however, clients may not view a privately negoti
ated resolution—especially one that does not come with an admission 
of guilt or an apology—as providing the justice they seek. In such 
cases, there may be an emotional attachment to the dispute that  
clients believe can be remedied only by having a judge or jury validate 
their position. Again, however, counsel’s job is to provide clients with 
information concerning the litigation process, the role of the court and  
the jury, as well as the risks of an adverse outcome, so that clients 
gain a realistic understanding of the chances for a court victory and 
the potential “validation” a court victory might provide. In such cases, 
mediation might also be a means of exploring ways of resolving the 
dispute that provide the emotional validation the clients are seek
ing. For example, a privately negotiated resolution to a dispute could 
potentially involve an adversary admitting to some fault—an outcome 
that even a successful court victory would not provide.

Q 1.12 How can counsel explain mediation to a 
client who has never mediated?

For clients who have never engaged in mediation, counsel must 
explain the exercise in sufficient detail to ensure that the clients are 
able to participate in a meaningful way and to ensure that the clients’ 
expectations of mediation are conducive to achieving settlement.

For example, clients should be informed that the mediation pro
cess likely will require them to confront some unpleasant information 
about their case. Preparing clients for this eventuality will be an 
important part of how that information is received and whether the 
mediation process will result in a settlement. Clients should under
stand the objective of the mediation and, in particular, should be 
prepared to discuss potential resolutions that would be acceptable. 
The client also must know that walking away is always an option if 
negotiations prove unproductive.
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Clients also should be informed about the confidential nature of 
the mediation process, and where the lines of confidentiality begin 
and end. For example, while the mediation itself is confidential, and 
the parties’ negotiations cannot be used as evidence in a court pro
ceeding, there may be sensitive areas of the case that should not 
be discussed with the other side, or even with the mediator. Clients 
need to have a clear understanding of those issues—especially the 
weaknesses of their case—and counsel should make sure clients 
understand which aspects of the case can or should be disclosed and 
to whom.

Q 1.13 How can counsel prepare clients for a 
successful mediation?

Going into the mediation, clients and their counsel should have a 
clear understanding of the role each will play and how they will jointly 
communicate with the mediator and/or opposing parties. Sometimes 
it is more effective for a client to talk about a certain issue, rather than 
the lawyer. But if that is the strategy, the client and the lawyer must 
first agree upon what to communicate and what not to communicate 
to the other side and/or the mediator.

Clients also need to understand the mediator’s role. Specifically, 
clients should understand that the mediator’s role is not to determine 
which party is right, or to assign liability or blame, but to help the 
parties achieve a resolution of the dispute. A mediator may, at times, 
play devil’s advocate. An inexperienced client may not understand 
that when the mediator is presenting unfavorable arguments or facts 
concerning the client’s case, the mediator’s purpose is to make the 
parties aware of what a judge or jury may think.

Counsel for defendants must also discuss with the client whether 
and when to involve the insurance carrier, if there is insurance cov
erage. On the one hand, the insurance carrier provides the coverage  
and defendants must be careful not to jeopardize that coverage, but, 
on the other hand, having the insurance carrier at the mediation might 
make resolution more difficult. In addition, for plaintiffs, the presence 
or participation of the insurance carrier might be important to setting 
expectations. Thus, communication with the client about the pres
ence and role of the insurance carrier is important.
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Initial Mediation Communications

Q 1.14 Should the parties exchange mediation 
statements?

While a mediation statement can help focus the parties’ dispute and 
provide an efficient way of framing the arguments each will advance 
prior to the mediation, the parties should keep in mind that the pri
mary “audience” for a mediation statement is the mediator. While the 
drafting of a mediation statement can be a helpful exercise in assisting 
a party in evaluating the strengths and weaknesses of the case prior 
to the mediation, most often the parties themselves will have a fairly 
thorough understanding of their case prior to mediation. Accordingly, 
whether a mediation statement will help to inform the mediator of the 
central issues in dispute will determine whether such a submission 
will be helpful. (See generally chapter 4.)

Accordingly, the parties should consider what materials would 
best inform the mediator about the key issues in dispute while con
sidering the mediator’s role in facilitating a discussion concerning the 
strengths and weaknesses of each party’s case given the limitations 
of the mediation setting. A mediator may not be able to sift through a 
large volume of material, and it is important for the parties to discuss 
what would best help the mediator and the parties communicate their 
positions while being mindful of the time and resources involved in 
preparing and reviewing the mediation materials, the primary factual 
and legal issues in the dispute, and the mediator’s familiarity with the 
case. If the parties are providing statements to the mediator, they must 
separately determine whether to exchange those statements with the 
opposing party. If there are discrete issues that a party does not wish 
to share with opposing counsel, such as evidence that supports a 
claim has not yet been produced, it may be prudent to provide state
ments to the mediator in confidence and not exchange statements 
with opposing parties. As an alternative, where the parties agree to 
exchange statements, it is usually possible to provide a confidential 
supplement to the mediator that will not be shared with other parties.

Separate and apart from the question of formal mediation state
ments is the question of whether the parties should confer with the 
mediator in advance of the mediation. Such preliminary discussions 
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may help the mediator focus on the crux of the dispute that needs 
to be addressed during the mediation, or identify specific positions 
held by the parties that the mediator will raise during the mediation. 
Whether a mediator engages in such preliminary discussions may  
be a matter of personal style and preference, but the parties should 
be aware that such discussions are possible and consider whether 
there are issues that should be addressed directly with the mediator 
in advance of the mediation.

Q 1.14.1 Should the parties make presentations to each 
other (whether merits, damages or other topics)  
or communicate through the mediator?

In determining whether the parties should make formal presen
tations during a mediation, counsel should consider whether doing 
so will facilitate the parties’ dialogue. If the parties’ positions have 
been already been sufficiently developed in prior litigation, a formal 
presentation by each party may not yield any new information to an 
adversary. In some cases, the parties may have such an antagonistic  
posture that a formal presentation will not be a productive, and a 
mediator’s involvement as a gobetween may be the only way to effec
tively communicate each side’s position. (See generally chapter 2.)

Because a mediator would also be part of the audience, however, a 
formal presentation may provide an independent assessment that may 
help to inform the parties concerning the strengths and weaknesses 
of their case. Again, the utility of conducting a formal presentation 
turns on how effectively the presentation will help the parties com
municate their positions, and help the opposing side and the mediator 
understand and evaluate the strengths and weaknesses of each posi
tion, compared to other forms of communication that may take place 
within the mediation context. For example, conducting a halfday pre
sentation concerning the specific factual areas at issue, when doing  
so potentially delays concrete discussion of the parties’ negotiation 
positions or otherwise makes the adversary feel as though time is 
being wasted, can be counterproductive, and ultimately frustrate 
potentially more effective direct discussions. In certain situations, 
however, it can be very beneficial for the client to hear directly from 
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opposing counsel the strength of the positions asserted, both to 
assess the true strength of the case without filtering by counsel and to 
assess the attorney(s) who will be presenting that case to the finder 
of fact.

The parties should make use of communicating through the medi
ator whenever doing so is helpful to the negotiation. Often, a mediator 
can summarize or communicate the adversary’s position better than 
the adversary can—or can at least do so as an “objective” party which 
can convey a sense of detachment that might be critical to helping  
a party understand weaknesses in his or her case. In other cases,  
discussing a proposed settlement offer with a mediator who is familiar 
with the adversary’s position can provide some insight into how the 
adversary may react to the proposal prior to the party communicat
ing it to the opposing side. In such situations, the mediator’s input can 
help the parties avoid communicating settlement offers that could be 
deemed insulting. In other cases, having the mediator communicate 
the settlement offer—and explaining the rationale beyond the offer—
can facilitate how it is received.

Confidentiality

Q 1.15 Should the parties be required to keep the 
mediation sessions confidential?

In most circumstances, confidentiality is an essential element of a 
successful mediation. Parties must be able to speak freely about the 
strengths and weaknesses of their case, any underlying issues affect
ing their appetite for litigation, and the monetary value of their claims 
and defenses. Sometimes, however, the parties will need to provide a 
report as to the status of mediation to a court, to a board of directors, 
or to regulators. The parties should agree in advance as to the precise 
information that will be shared in such a report.






