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§ 3:1 Buyers’ Assignments

§ 3:1.1 Introduction

A buyer under a contract of sale may assign his interest therein for
one of two reasons. He may sell his interest in the contract to a third
person and take a profit without investing the full purchase price
required by the contract or holding the property—an event that is not
flattering to the business acumen of the seller. Or he may make a
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technical assignment to some related party without effecting a genuine
change of interest. The real party interested in acquiring title may
use a nominee to sign the contract in order to prevent disclosure of
the buyer ’s identity and effect a bargain that might otherwise be
unavailable.1

There are reasons other than secrecy why owners choose to contract
through a nominee. They may intend to place title in a corporation or
other entity, which is not yet formed. In such event, the nominee will
sign the contract and assign it, at or prior to the closing, to the ultimate
owner. One consideration related to the selection of entity is the
minimization of income taxation.2 Another consideration relates to
efficient management of the property. When there are multiple owners,
an entity can arrange more readily for management and ultimate resale.

A contract of sale of real property, like contracts generally that do
not involve personal services, is assignable by the buyer.3 A court has
applied the general rule to buyers’ assignments of timeshare con-
tracts.4 Although most assignments are made at a time when there is
no default under the contract, an assignor may make a valid assign-
ment post-default.5

The assignee acquires the right to enforce the contract against the
seller. He is entitled to a deed and may enforce this right in a suit for
specific performance.6

1. For detailed consideration of the use of nominees, see infra section 3:1.6.
2. Often the income tax burden is minimized by selecting an ownership

vehicle that assigns income, deductions, and other tax attributes to the
beneficial owners. Use of a regular corporation may result in double
taxation. Instead, the beneficial owners may prefer to form a pass-through
entity, such as a partnership, S corporation, or limited liability company
(L.L.C.). For an extended discussion, see ALLAN J. SAMANSKY & JAMES
CHARLES SMITH, FEDERAL TAXATION OF REAL ESTATE ch. 2 (2016).

3. Harris v. Miller, 235 P. 981 (Cal. 1925); YPI 180 N. LaSalle Owner, LLC v.
180 N. LaSalle II, LLC, 933 N.E.2d 860 (Ill. App. Ct. 2010) (executory
contract for purchase of real property is assignable); Bank of Toronto v.
Lengkeek, 436 N.W.2d 271 (S.D. 1989) (when contract for deed restricted
sale by buyer after a specified date, buyer had right to sell prior to that date
without seller ’s approval); Blair Enters. v. M-B Super Tire Mkt., Inc., 499
P.2d 1294 (Utah 1972).

4. Spearman v. Wyndham Vacation Resorts, Inc., 69 F. Supp. 3d 1273 (N.D.
Ala. 2014) (plaintiffs purchased timeshare contracts on resale market).

5. Heinzman v. Howard, 348 N.W.2d 147 (S.D. 1984) (vendees’ assignment
by quitclaim deed after vendees defaulted and vacated premises is not
fraudulent because it did not affect vendor ’s right to foreclose).

6. Epstein v. Gluckin, 135 N.E. 861 (N.Y. 1922) (assignee entitled to specific
performance even though assignee did not assume assignor ’s obligations;
by invoking equity, assignee assumes duty of performance).

§ 3:1.1 FRIEDMAN AND SMITH ON CONTRACTS
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An option to purchase is assignable to the same extent as a contract
of sale.7 The optionee may assign the option contract before or after
exercise of the option.

Absent a statutory requirement, notice of the assignment need not
be given the owner-seller.8

Often the contract of sale expressly addresses assignment by the
buyer. If the contract of sale expressly allows an assignment, it is in
the buyer ’s interest to have the clause also provide for the buyer ’s
release upon assignment. The seller may or may not consent to this,
but if he does he will undoubtedly require an assumption of the
contract by the assignee. In the absence of a governing provision in
the contract, assignment does not release the buyer from liability
under the contract in the absence of a subsequent novation or special
release.9

The seller also desires that the buyer and assignee execute a
written assignment. Inasmuch as the seller has entered into formal
covenants with the buyer—to convey and to give credit for the down
payment—he should have reasonably satisfactory evidence of his
liability to perform these covenants for a third person. He should,
therefore, require a counterpart copy of the assignment executed and
acknowledged by the buyer and, if the contract is assumed by the
assignee, executed and acknowledged by the assignee as well. The
seller should have this a reasonable time in advance of the closing so
that the deed and other necessary papers may be prepared with
assurance that these name the proper persons, particularly where a
party cannot attend the closing and will therefore be compelled to
execute papers in advance. It is likewise to the assignee’s interest to
have evidence of the assignment—preferably an executed counterpart
copy—delivered to the seller promptly after its execution, in order to
put the seller on notice of the assignee’s rights. Otherwise, the
contract may be terminated without notice to the assignee if the
seller should give any required notice of default and termination only
to the buyer.10

7. Hallman v. Safeway Stores, Inc., 368 F.2d 400 (5th Cir. 1966); Phipps Land
Co. v. Wilwat Props., Inc., 201 S.E.2d 408 (Ga. 1973) (express condition
that seller consent to assignment was satisfied); Dahl v. Zabriskie, 88
N.W.2d 66 (Iowa 1958); Melrose Enters., Inc. v. Pawtucket Form Constr.
Co., 550 A.2d 300 (R.I. 1988).

8. DiPietro v. Boynton, 628 A.2d 1019 (Me. 1993).
9. Boswell v. Lyon, 401 N.E.2d 735 (Ind. Ct. App. 1980); B&H Apartments

P ’ship v. Tharp, 466 N.W.2d 694 (Iowa Ct. App. 1990); In re LCS Homes,
Inc., 103 B.R. 736, 746–47 (E.D. Va. 1989); Barnard v. Huff, 233 N.W. 213
(Mich. 1930); Meyer v. Droegemueller, 206 N.W. 391 (Minn. 1925);
Centisco, Inc. v. Sales Realty Corp., 52 Misc. 2d 331 (N.Y. Civ. Ct. 1966).

10. Holiver v. Dep’t of Pub. Works, 127 N.E.2d 790 (Mass. 1955). Cf. Jeffs v.
Citizens Fin. Co., 319 P.2d 858 (Utah 1958). Hadlock v. Showcase Real

§ 3:1.1Assignments of Contracts
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Normally, the parties execute an instrument denominated as an
assignment. Because the buyer owns real property, a deed of conveyance
from the buyer is also effective to assign the contract.11 Under other
circumstances, courts have upheld a transfer by a buyer as an “equitable
assignment” when the method of transfer did not meet the requirements
for a legal assignment.12 All assignments by buyers of their rights under
contracts to purchase real property could be termed “equitable assign-
ments” inasmuch as the buyer has only equitable title to the property,
with the seller retaining legal title until closing.

A contract of sale is not negotiable and an assignee of the buyer ’s
interest takes subject to equities and defenses that the seller may set
up against the buyer.13 Examples of this follow. An assignee was denied
specific performance on the ground of laches by the buyer.14

A modification of the contract, made by seller and buyer, was held
to bind the assignee.15 A tax advance made by the seller for the buyer ’s
account was held to bind the assignee.16 An assignee was denied the
right to intervene in the seller ’s action to forfeit the contract when the
grace period for reinstatement had lapsed.17 A fishing easement
granted by the seller after the buyer assigned the contract was held
to bind the assignee.18

A buyer who assigns his interest does not thereby warrant market-
ability of the seller ’s title. He warrants by implication only that
the contract is valid and the signatures are genuine. He warrants the

Estate, Inc., 680 P.2d 395 (Utah 1984), requires seller to send notice to
assignee at the address shown on a recorded assignment, which seller had
obtained in a title search. Using his telephone directory address was held
insufficient.

11. Anderson v. Aesoph, 697 N.W.2d 25 (S.D. 2005) (quitclaim deed trans-
ferred all of buyer ’s interests, including right to redeem the contract by
tendering balance of price to vendor). But see Harness v. Curtis, 192
S.W.3d 267 (Ark. Ct. App. 2004) (buyer ’s sale of small portion of land
covered by installment land contract is not an assignment of the contract).

12. E.g., Olmo v. Matos, 653 A.2d 1 (Pa. Super. Ct. 1994) (upholding transfer
made by buyer to buyer ’s wife after buyer commenced litigation to recover
escrow deposit).

13. Heinzman v. Howard, 348 N.W.2d 147 (S.D. 1984).
14. Shirley v. Lake Butler Corp., 123 So. 2d 267 (Fla. Dist. Ct. App. 1960)

(remanded to determine if assignee entitled to return of down payment).
15. Rose v. Dolejs, 116 N.E.2d 402 (Ill. 1953).
16. Earls v. Clarke, 355 P.2d 213 (Or. 1960). In this case, the seller had

appointed a bank to collect payments owing to the seller. The bank noted
payments in a receipt book given the buyer, but failed to note the tax
advance. The court ruled that the seller was under no duty to disclose to a
proposed assignee the amount owing under the contract.

17. Rains v. Lewis, 579 P.2d 980 (Wash. Ct. App. 1978).
18. Bentley v. Dir. of Office of State Lands & Invs., 160 P.3d 1109 (Wyo. 2007)

(assignee’s claim to protection as bona fide purchaser failed).

§ 3:1.1 FRIEDMAN AND SMITH ON CONTRACTS
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existence but not the performance of the contract.19 If then, the
seller ’s title is bad, this constitutes no failure of consideration for
the assignment, and such consideration may not be recovered by the
assignee from the buyer.20 The buyer is not subject to a risk of this
nature as against the seller, because the buyer has a lien on the realty
to the extent of his down payment.21 But there is no comparable lien
based on any consideration running to the buyer from his assignee.
A well-advised assignee, therefore, will insist that the consideration for
the assignment be deposited in escrow, with the assignor ’s right
thereto contingent upon the seller ’s delivering good title and otherwise
carrying out his obligations under the contract of sale.22

§ 3:1.2 Consideration Given for Assignment

An assignment of a contract for the purchase of real property does
not require the assignee to pay money or transfer any other item of
value to the assignor in order to be valid. Unless the contract is
favorable in the sense that the present market value of the property
exceeds the unpaid purchase price, an informed assignee will pay
nothing for the assignment. An assignment for which the assignor
receives no compensation is binding as a matter of contract law. At
first glance, consideration may not be visible, but it exists, even if the
assignee has not assumed the contract. The parties contemplate that
the assignee will close the contract, thereby relieving the assignor of
the obligation to do so.

For most assignments, however, the bargain between the parties
includes payment of some type by the assignee. One reason this is
true is that usually the assignor has paid earnest money or a deposit to
the seller upon execution of the contract, and the bargain includes the
assignee’s reimbursement of this amount. The assignment document
should expressly and clearly address treatment of the earnest money or
down payment paid or due under the main contract. Ambiguity in
handling this matter is an invitation to litigation. JDN Development
Co. v. Terra Venture, Inc.,23 illustrates the problem. In this case, the
buyer paid $150,000 in earnest money to the seller, and when
the assignment was made the assignee paid this sum to the assignor.

19. Thomas v. Barton, 48 N.Y. 193 (1872); 8 S. WILLISTON, CONTRACTS § 954A
(30th ed. 1964); G. WARVELLE, SELLER & PURCHASER § 67 (2d ed. 1902). The
same implied warranty applies to an assignment of a mortgage. See infra
section 3:1.3. The rule there mentioned, that the addition of “without
recourse” to an assignment does not negate the implied validity of the
mortgage assigned, presumably applies to an assignment of a contract of sale.

20. Sabel v. Harrison, 224 N.Y.S. 633 (App. Div. 2d Dep’t 1927).
21. See infra sections 3:6 and 24:6.
22. See forms of assignment set forth in infra section 3:7.
23. JDN Dev. Co. v. Terra Venture, Inc., 265 F. Supp. 2d 1239 (D. Kan. 2003).

§ 3:1.2Assignments of Contracts
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The assignment transferred “all of [assignor]’s right, title, and interest
in and to the Sale Agreement,” with no mention of the earnest
money. The purchase failed to close, and the assignor induced the
seller and the escrow agent to refund the money to the assignor.24 The
court properly held that the broad language transferred all rights to a
return of the earnest money to the assignee. But the court then
muddied the waters by refusing to grant summary judgment to the
assignee. There were factual disputes as to whether the assignee, in
failing to close the purchase, had breached the purchase assignment
and/or the assignment agreement.

Sometimes the assignee pays the agreed-upon consideration for the
assignment in full at the time the parties enter into the assignment. If
instead payment of the consideration is deferred and the assignee
refuses to pay, the assignor ordinarily can bring an action for damages.
An assignee who breaches by failing to pay the consideration is liable
for the buyer-assignor ’s loss of bargain. The measure of damages
represents the difference between the contract price payable to the
original seller and the total amount to be paid by the assignee.25 The
assignee’s loss of his rights under the assigned contract generally does
not excuse the assignee from his obligation to make payment. In one
case, the buyer collected payments from the assignee, despite a
termination of the contract of sale, where the termination was due
to the assignee’s breach.26

Assignments are like other contracts with respect to the right of a
party to terminate or rescind. Unless there is a material default by the
other party or another standard legal ground for termination, such as
an unfulfilled condition, there is no right to terminate. Therefore an
assignee who is not willing firmly to commit must include express
language in the assignment document detailing any right to withdraw.
Again, clarity is highly important. In a Georgia case, an assignee
obtained a full refund of its earnest money when the assignment stated
the assignee “agrees to $100,000.00 (refundable) earnest money until
property is rezoned by Barrow County (nonrefundable after rezone).”27

Although the court noted that the “assignment at issue is poorly

24. The assignment should have expressly transferred all of the buyer ’s rights
in the earnest money to the assignee, and the assignee should have notified
the seller and the escrow agent of the assignment and the fact that it now
held the buyer ’s full rights in the earnest money.

25. Burka v. Patrick, 366 A.2d 1070 (Md. Ct. Spec. App. 1976) (assignees
agreed to pay original price of $141,000 plus additional $9,000 to buyer at
closing; death of one assignee prior to closing does not excuse duty to
perform).

26. Anderson v. Allison, 471 P.2d 772 (Or. 1970) (assignee had assumed
buyer ’s obligations under the contract).

27. JBM Invs., LLC v. Callahan Indus., Inc., 667 S.E.2d 429 (Ga. Ct. App.
2008).

§ 3:1.2 FRIEDMAN AND SMITH ON CONTRACTS
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written,” it found that the language unambiguously provided for a full
refund when the assignee notified the assignor of termination hours
before the county rezoned the property.28

§ 3:1.3 Mortgage Financing

Financing provisions in the contract may alter the baseline rule that
real estate contracts are freely assignable. If the purchase price is
payable in cash there is no problem because the assignee may tender
the cash and entitle himself to a conveyance. When the contract
provides for seller financing of part of the purchase price, the seller
is entitled to the obligation and mortgage of the buyer and need not
accept the obligation—or rely on the credit—of a third person in lieu
thereof.29 This is an application of a general rule that a contract
involving the extension of credit between parties is not assignable by
the obligor.

The same rule denying assignability has applied when, instead of
promising to give a purchase money mortgage, the buyer has agreed
to assume an existing mortgage on which the seller is liable.30

Under some circumstances, the buyer can make an assignment
despite such financing provisions. If the contract, expressly or by
implication, allows the buyer to waive the financing provision and to
pay “all cash” at closing, then the buyer ’s assignee can do likewise.31

28. Id. at 431. The main contract had a contingency allowing the buyer to
terminate with a full refund of the earnest money if the rezoning did not
occur by a specified date.

29. Stuart v. Ennis, 482 So. 2d 1168 (Ala. 1985) (option contract in which
seller extended credit interest-free; contract was also personal because
seller and buyer were close friends); Thurmond v. Allgood, 86 S.E. 542
(Ga. 1915) (option with buyers to execute bond for title); In re Grove Rich
Realty Corp., 200 B.R. 502, 507–09 (E.D.N.Y. 1996); Moore v. Mohon,
514 S.W.2d 508 (Tex. Civ. App. Waco 1974).

30. Kinman v. Howard, 465 S.W.2d 400 (Tex. Civ. App. Waco 1971).
31. Carluccio v. 607 Hudson St. Holding Co., 57 A.2d 452 (N.J. 1948)

(assignee offered to pay off existing mortgage at closing, rather than
assume it). This strategy failed in Lancaster v. Greer, 572 S.W.2d 787
(Tex. Civ. App. Waco 1978), writ refused no reversible error (Feb. 7, 1979),
where the buyer was to make ten annual payments after closing, secured
by a deed of trust. The contract did not authorize or prohibit assignment.
The notes were not prepayable, but another part of the contract allowed
for releases so the buyer could sell parts of the property, accomplished
by making specified payments to an escrow agent. The assignee made the
plausible argument that the release provision implicitly allowed a one-time
cash payment at closing, sufficient to earn releases for the entire property.
The court, however, concluded that credit had to be extended, if only for a
brief time—the buyer had to execute notes before requesting releases.

§ 3:1.3Assignments of Contracts
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Another alternative is for the buyer-assignor to execute the promissory
note, which may vitiate the seller ’s objection to the assignment.32

Express contract language can alter the rule of nonassignability for
contracts with seller financing. The rule is generally not overridden
by a standard clause that the contract shall apply to the parties
thereto and “their heirs, executors, successors, and assigns.”33 How-
ever, there is contra authority,34 particularly when the seller has paid
no attention to the personal credit of the buyer and has raised the
point as an obvious afterthought.35 A contract that refers to the
execution of loan documents “by the purchaser or assigns” is likely
to allow any assignee to undertake the financing, despite the seller ’s
objections.36 Massachusetts holds that a contract whereby debt is to
be assumed by “X or his nominee” does not entitle the seller to insist
on personal liability of the principal or that the nominee be finan-
cially responsible.37 Given the authorities, the buyer should not rely
on such short-hand clauses in planning the transaction. If the con-
tract provides for seller financing and the buyer plans an assignment,

32. Saltair Shinnecock, Inc. v. Yarroll, 391 N.Y.S.2d 683 (App. Div. 2d Dep’t
1977) (granting specific performance against seller, subject to condition
that both assignor and assignee execute mortgage bond, if seller so
requires).

33. Lojo Realty Co. v. Estate of Johnson, 237 N.Y.S. 460 (App. Div. 1st Dep’t
1929), aff ’d, 171 N.E. 791 (N.Y. 1930); 5A A. CORBIN, CONTRACTS § 1199
(1964); 28 N.C. L. REV. 445 (1950). An option agreement that provided
for the optionee’s personal note as security for the balance of the
purchase price permitted assignment, but without release of the optionee.
An assignee was held not entitled to specific performance without delivery
of the original optionee’s note. Franklin v. Jordan, 164 S.E.2d 718
(Ga. 1968). Cf. Greggo v. Wohl, 241 A.2d 522 (Del. 1986).

34. Montgomery v. De Picot, 96 P. 305 (Cal. 1908) (compelling seller to accept
purchase money note and mortgage of assignee, without financial respon-
sibility, and concededly used to avoid personal liability by principal); Farrell
v. Evans, 517 S.W.2d 585 (Tex. Civ. App. Houston [1st Dist.] 1974).

35. Scott v. Fox Bros. Enters., Inc., 667 P.2d 773 (Colo. Ct. App. 1983); Rosello
v. Hayden, 79 So. 2d 682 (Fla. 1955); Markos v. Raimondi, 108 So. 2d 506
(Fla. Dist Ct. App. 1959); Moran v. Borrello, 132 A. 510 (N.J. 1926).

Under a contract for a deed running to the purchaser or the purchaser ’s
nominee, seller was held unjustified in refusing the purchase money
mortgage and obligation of the nominee. Lee v. Ravanis, 212 N.E.2d 480
(Mass. 1965).

36. Rockland Freeholders, Ltd. v. O’Loughlin, 219 N.Y.S.2d 698 (Sup. Ct.
1961) (deferred price was payable “by the purchaser or assigns
executing . . . a bond or note satisfactory to the seller secured by a purchase
money mortgage”; satisfaction language only allowed seller to elect
between bond and note).

37. Costello v. Pet, Inc., 458 N.E.2d 790 (Mass. App. Ct.), review denied, 461
N.E.2d 1219 (Mass. 1984) (only consideration for sale was assumption of
outstanding tax and water bills).

§ 3:1.3 FRIEDMAN AND SMITH ON CONTRACTS
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the contract should expressly permit the assignment as well as the
assignee’s execution and delivery of the promissory note and purchase
money mortgage.

§ 3:1.4 Assumption by Assignee

A key issue is whether there is to be an assumption. An assignment
of the contract of sale may include a promise by the assignee to assume
all of the buyer ’s obligations under the contract. The buyer as assignor
will normally want to bargain for such a promise. In the absence of an
assumption, the assignee is not liable for the buyer ’s obligations or
subject to specific performance.38 The Restatement of Contracts has a
presumption that acceptance of an assignment is an assumption of the
contract, but expresses no opinion on whether the presumption
should apply to a contract of sale of real estate.39

Usually assumption by the assignee is express, but in some states,
assumption may take place by implication, based upon the parties’
conduct.40 One line of authority finds an assumption when the
assignee “claims the benefits of the contract,” a phrase that is subject
to interpretation.41 An assignment for security imposes no obligations

38. Lonas v. Metro. Mortg. & Sec. Co., 432 P.2d 603 (Alaska 1967);
Chambers v. Thomas, 844 P.2d 698 (1992); Corbus v. Teed, 69 Ill. 205
(1873); Quest v. Robertson, 388 N.E.2d 1335 (Ill. App. Ct. 1979) (despite
contractual provision binding assigns); P/T Ltd. II v. Friendly Mobile
Manor, Inc., 556 A.2d 694 (Md. Ct. Spec. App. 1989); Barnard v. Huff,
233 N.W. 213 (Mich. 1930); Meyer v. Droegemueller, 206 N.W. 391
(Minn. 1925); Hahn v. Earth City Corp., 625 S.W.2d 640 (Mo. Ct. App.
1981); Langel v. Betz, 164 N.E. 890 (N.Y. 1928) (assignee’s request for
adjournment held no assumption); Peterson v. Johnson, 201 N.W.2d 507
(Wis. 1972). Contra D.S.B. Johnston Land Co. v. Whipple, 234 N.W. 59
(N.D. 1930).

39. RESTATEMENT (SECOND) OF CONTRACTS § 328 cmt. c (1981). For a discussion
of this, see Kunzman v. Thorsen, 740 P.2d 754, 756–58 (Or. 1987).

40. E.g., Pelz v. Streator Nat’l Bank, 496 N.E.2d 315 (Ill. App. Ct. 1986)
(assignment stated assignee “shall be deemed the vendee” if it made
installment payments); Prahmcoll Props. v. Sanford, 474 N.W.2d 639
(Minn. Ct. App. 1991). In Prahmcoll Props., no written assignment was
executed. The assignor prepared a draft with an express assumption
clause, which the assignee refused to sign; later the assignee prepared a
draft that expressly negated assumption. The court found an implied
assumption based on a number of facts, including a letter sent by the
assignee telling the seller that he was “now the owner of the property.”

41. Kunzman v. Thorsen, 740 P.2d 754 (Or. 1987) (assignee claimed benefits by
taking possession, making contract payments, granting mortgage, and
obtaining partial releases from the seller pursuant to a contract provision;
court granted summary judgment for specific performance to sellers).
Even when the assignee’s acts seem to indicate an intent to assume, the

§ 3:1.4Assignments of Contracts
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on the assignee even if an assumption clause in the assignment was
not deleted.42

In a few states, a statute may alter the baseline rule or presumption
of non-assumption, making assignees generally liable for some or all of
the obligations of the seller-assignor.43

The assignee’s assumption, by agreement with the buyer-assignor,
is enforceable by the seller as a credit beneficiary.44 There is a split of
authority as to whether an assuming assignee may defend the
seller ’s action on the basis of a claim that the assignee has against
the assignor. A Wyoming court held that an assignee of a contract for
debt who had assumed mortgage debt was not personally liable to the
mortgagee due to a misrepresentation as to title made by the assignor,
which entitled the assignee to rescind the assignment.45 In contrast, a

circumstances may indicate otherwise. Treasure Valley Bank v. Long, 759
P.2d 1108 (Or. Ct. App. 1988) (assignee accepted contract benefits by paying
contract payments, leasing parts of the property, and selling mineral ex-
ploration option, but court found no assumption based on affidavits that
neither assignor nor assignee intended that assignee assume). Comparable
questions arise in an assignee’s assumption of a lease. See ANDREW R.
BERMAN, FRIEDMAN ON LEASES (6th ed. 2017) [hereinafter FRIEDMAN ON
LEASES], § 7:5.1[C][2] (Supp. Aug. 2017).

42. Midtaune v. Burns, 434 N.W.2d 474 (Minn. Ct. App. 1989).
43. In Bank of Toronto v. Lengkeek, 436 N.W.2d 271 (S.D. 1989), the court

applied S.D. CODIFIED LAWS § 21-9-7, which provides:

Whenever an obligation in respect to real property would be
specifically enforced against a particular person, it may be in like
manner enforced against any other person claiming under him by a
title created subsequently to the obligation, except a purchaser or
encumbrancer in good faith and for value, and except, also, that any
such person may exonerate himself by conveying all his estate to the
person entitled to enforce the obligation.

The bank took an assignment of a contract for deed for security, and later
was confronted by an action for specific performance brought by the
vendor. The bank was personally liable to the vendor for contract payments
for the time period it held the assignment, but the bank exonerated itself
from further liability by quitclaiming the land back to the vendor. The
South Dakota statute follows verbatim a California statute enacted in
1872. CAL. CIV. CODE § 3395.

44. Lonas v. Metro. Mortg. & Sec. Co., 432 P.2d 603 (Alaska 1967). If the seller
has consented to the assignment pursuant to a provision in the contract of
sale, another theory is available to justify the seller ’s action. Sloman v.
Cutler, 242 N.W. 735 (Mich. 1932) (sellers’ consent to assignment is
consideration for assignee’s promise to assume performance of contract).

45. Meyer v. Ludvik, 680 P.2d 459 (Wyo. 1984) (assignor represented it would
discharge judgment liens and lis pendens; assignee justifiably relied on
misrepresentation, promptly gave notice of rescission after discovery that
lis pendens remained, and offered to return all benefits derived from
possession of property).

§ 3:1.4 FRIEDMAN AND SMITH ON CONTRACTS
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Utah court rejected an assignee’s defense that the assignor misrepre-
sented the legal effect of documents given by the buyer-assignor to the
seller.46

The buyer ’s assignment, plus the assignee’s assumption of the
buyer-assignor ’s obligations under the contract, makes the buyer ’s
position akin to that of a surety. This allows the buyer to take
advantage of the standard suretyship defenses. The buyer is released
if the seller and the assignee enter into an agreement that changes the
price or other material terms.47 But a subsequent, second assignment
does not release the original buyer from liability, even if the buyer is
not notified of the second assignment and the seller consents to the
second assignment.48

§ 3:1.5 Assignor’s Liability to Seller

A standard assignment both transfers rights and delegates duties
to the assignee. Although the assignor generally retains no interest in
the transferred rights, the assignor remains liable on the delegated
duties. The assignor is relieved of liability only if the promisee (here
the seller) agrees to release the assignor from liability. These general
principles of the law of assignments fully apply to assignments of real
estate contracts. A contrary rule would allow a solvent buyer to avoid
his obligations by making an assignment to an insolvent assignee. A
court applied the general rule to a mineral lessee’s contractual prom-
ises to pay for damages to the surface estate and to reclaim the land
after the cessation of mining operations.49 The court rejected the
lessee’s argument that its promises should be treated as covenants
running with the land.50

46. Briggs v. Holcomb, 740 P.2d 281 (Utah Ct. App. 1987) (buyer delivered
quitclaim deed and assignment to seller concurrent with contract forma-
tion; seller brought foreclosure action against assignee; assignee claimed
assignor had represented that seller ’s sole remedy was to record quitclaim
and treat payments already made as liquidated damages).

47. 4 A. CORBIN, CONTRACTS § 866, at 458–59 (1951); 7 R. POWELL, REAL
PROPERTY 938.21[5] (rev. 1989). Similar rules apply to assignments of
leaseholds, for which the tenant-assignor is treated as a surety. See
FRIEDMAN ON LEASES, supra note 41, § 7:5.2 (Supp. Aug. 2017).

48. Boswell v. Lyon, 401 N.E.2d 735, 744–45 (Ind. Ct. App. 1980).
49. Pennaco Energy, Inc. v. Sorenson, 371 P.3d 120 (Wyo. 2016) (surface

damage and use agreement required lessee to make annual payments
and to restore the land).

50. The lessee relied upon RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES
§ 4.4 (2000), which provides: “An original party or successor to a servitude
burden that runs with an interest in property incurs liability on account of
the servitude burden only for obligations that accrue during the time the
party or successor holds the burdened property interest.”
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§ 3:1.6 Nominees

As heretofore mentioned, it is familiar practice in real estate
transactions to use a nominee (sometimes called a “dummy,” “straw,”
or “straw man”) as the buyer instead of the real party in interest.51

Purposes for using a nominee, many of which are legitimate, include:
to sign a contract of sale; to take title to the property; to execute
mortgage instruments; to avoid claims of creditors; to avoid publicity,
particularly in assembling adjoining properties; to facilitate a resale
where the owner is married or the property is in multiple ownership;
to place property in the hands of a qualified manager; and to give
security to one advancing money for the purchase.52 When a corpora-
tion is arranging to buy land and will be the beneficial owner, placing
title in a nominee avoids questions of power, resolutions, compliance
with laws, and receipts for corporate taxes. Where the owner is under a

51. “The use of a nominee in real estate transactions, and as mortgagee in
a recorded mortgage, has long been sanctioned as a legitimate practice
[and] is likewise legitimate under the Uniform Commercial Code.” In re
Cushman Bakery, 526 F.2d 23, 30 (1st Cir. 1975), cert. denied, 425 U.S.
937 (1976).

52. See 5 A. SCOTT, TRUSTS § 440 (4d ed. 1989). Gill, Straw Man in Missouri,
14 MO. B.J. 98 (1943), adds more reasons, including:
• to keep information from creditors and tax collectors;
• to convey real property at a time of appeal from judgments;
• to have warranties given by straw man (provided, of course, the

purchaser does not question the solvency of the warrantor);
• to make transfers without the knowledge or consent of existing or

former wives, thereby avoiding claims of dower or homestead;
• to avoid fines for failure to comply with tenement house laws, etc.;
• to avoid personal liability on mortgage obligations;
• to divide income or profits to lower tax brackets;
• to avoid the liens of mortgages with after-acquired mortgage clauses;
• to deal with property as if the owner were a broker, and thereby earn a

commission which would be unavailable to a principal, or as an agent,
and refer all offers to his “principal,” to negotiate; higher rent or
purchase price;

• to carry multiple properties in different names so that a judgment
against one will not affect the others;

• to use a nominee as the equivalent of an attorney-in-fact when the
principal is out of the country;

• to handle property with multiple ownership, with respect to interparty
transactions or sales and mortgages with greater ease than if all the
interests appeared of record;

• to avoid administration proceedings in probate courts;
• to permit an administrator, executor, guardian, or donee of a power to

buy in on his own sale, attempting thus to avoid all attack on the sale;
• to avoid the appearance of usury by having a mortgagee purchase the

mortgage from a straw lender;
• to purchase at a judicial sale, on behalf of a co-tenant in an effort to cut

out another co-tenant or to cut out a life tenant.
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legal disability (a minor, alien, trustee, church corporation, unlicensed
foreign corporation) these facts can be kept off the record.

There is nothing fraudulent in using a nominee for the purchase of
real estate if no misrepresentations are made.53 Nor is it material that
the nominee conceals the fact that he is acting for another.54 But if the
nominee misrepresents the identity of his principal, with knowledge
that the seller would not negotiate if he were in possession of the facts,
the seller may, on learning the facts, refuse to convey or rescind a
conveyance.55 And a seller may refuse to convey on discovering the
real party in interest is the seller ’s broker and the party named in
the contract is merely his nominee.56 Proof of any such situation may
be very difficult to establish.57 A right of rescission that might be
available in the circumstances may be lost by laches.58

53. Benton v. Alcazar Hotel Co., 180 S.W.2d 33 (Mo. 1944).
54. Roy Annett, Inc. v. Kerezsy, 57 N.W.2d 483 (Mich. 1953); Hirsch v.

Silberstein, 227 A.2d 638 (Pa. 1967). Cf. Cole v. Hunter Tract Improve-
ment Co., 112 P. 368 (Wash. 1910).

55. Brett v. Cooney, 53 A. 729 (Conn. 1902); Wloczewski v. Kozlowski, 70
N.E.2d 560 (Ill. 1946), noted in 32 IOWA L. REV. 790 (1947) (overruled in
Gould v. Stelter, 152 N.E.2d 869 (Ill. 1958), insofar as Wloczewski was
based on a supposed want of mutuality, but not with respect to point cited
in text); Gray v. Baker, 485 So. 2d 306 (Miss. 1986) (for any reason other
than one legally impermissible); Siess v. Anderson, 139 S.W. 1178 (Mo. Ct.
App. 1911); see generally Walker v. Galt, 171 F.2d 613 (5th Cir. 1948)
(rescinding completed conveyance, subject to grantor ’s payment for im-
provements made by grantee, measured by the property ’s increased value
to grantor attributable to the improvements; White Tower Mgmt. Corp. v.
Taglino, 19 N.E.2d 700 (Mass. 1939) (denying specific performance).
RESTATEMENT (SECOND) OF AGENCY § 304 (1958). But see Hirsch v.
Silberstein, 227 A.2d 638 (Pa. 1967).

56. Larner-Diener Realty Co. v. Fredman, 266 S.W.2d 689 (Mo. 1954) (despite
agreement that seller not liable for brokerage, and purchase price to be net);
Carluccio v. 607 Hudson St. Holding Co., 57 A.2d 452 (N.J. 1948) (contract
fraudulently obtained when broker presented seller with contract from
“straw persons,” who assigned to broker ’s colleague prior to closing; broker
misrepresented address of straws and concealed assignment until eve of
closing). Cf. Huber v. Gershman, 286 S.W.2d 558 (Mo. Ct. App. 1955). But
where a contract of sale made the purchaser ’s obligation to buy parcel A
conditional upon the broker ’s selling purchaser ’s property, parcel B, within
thirty days for $10,500 net, purchaser could not validly object to the broker ’s
purchase of parcel B on the terms specified. Surratt v. Cohn, 134 A.2d 643
(D.C. 1957) (purchase liable on note given as down payment on parcel A).

57. Cf. Major v. Christian Cty. Livestock Mkt., 300 S.W.2d 246 (Ky. 1957),
where purchaser represented his purpose was to erect a home despite a
resale within a month to a corporation of which he was an officer and
stockholder for a livestock market, rescission was denied on ground of an
honest change of mind.

58. Keyerleber v. Euclid Congregation of Jehovah’s Witnesses, 103 Ohio App.
423, 143 N.E.2d 313 (1957).
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These rules mean that the seller cannot assume that he is dealing
with, and contracting with, the actual buyer. If the seller cares about
the true identity of the buyer, the seller must bargain for express
representations in the contract, and restrict assignments of the con-
tract. But even with these measures, there is nothing legally or
practically that the seller can do to prevent a post-closing conveyance
by the buyer to another person. If the seller ’s main concern is not the
actual identity of the buyer, but rather the possibility that the property
may be put to some undesired use, the seller ’s remedy is to impose a
restrictive covenant.59

Use of a nominee does not normally alter the rights of third parties
under preexisting contracts. A broker normally earns her commission
if she introduces the principal to the seller, notwithstanding the fact
that the principal thereafter selects a nominee to enter into the
contract with the seller.60

Where a purchaser under a contract of sale is a nonexistent
corporation, the seller may withdraw its acceptance prior to the
purchaser ’s incorporation.61

A nominee who has executed a contract of sale as purchaser may
enforce the contract in his own name in a suit for specific performance
and may maintain an action for recovery of the down payment in case
of defective title or, presumably, for damages.62 But there is no legal
impediment to the nominee’s assigning his rights under the contract
of sale to his principal.

If the contract of sale is under seal and is executed by a nominee as
purchaser, the principal is not liable wherever the common-law rule
obtains, that is, that a principal who is not mentioned in an instru-
ment made by his agent under seal is not liable thereunder.63 Accord-
ingly, in these circumstances the principal is not liable to the seller in
an action for the purchase price or for specific performance.64 In these

59. See generally supra chapters 21 and 22; Annot., Purchaser’s Misrepresen-
tations as to Intended Use of Real Property as Ground for Seller’s Equitable
Relief from Contract and Deed, 35 A.L.R.3d 1369 (1971).

60. Helmsley-Spear, Inc. v. New York, 687 N.Y.S.2d 353 (App. Div. 1st Dep’t
1999) (buyer selected different nominee than the one originally antici-
pated; seller owes commission).

61. Macy Corp. v. Ramey, 144 N.E.2d 698 (Ohio 1957).
62. Gould v. Stelter, 152 N.E.2d 869 (Ill. 1958); Roy Annett, Inc. v. Kerezsy, 57

N.W.2d 483 (Mich. 1953); Toll v. Pioneer Sample Book Co., 94 A.2d 764
(Pa. 1953). But see Houtz v. Hellman, 128 S.W. 1001 (Mo. 1910), where
the plaintiff-nominee sought specific performance of a contract of sale he
had never signed. The principal or a third person had signed the nominee’s
name. Recovery was denied on the ground the defendant was entitled to
have plaintiff bound at the outset and not merely vested with an option.

63. Toll v. Pioneer Sample Book Co., 94 A.2d 764 (Pa. 1953).
64. In re Childs Co., 163 F.2d 379 (2d Cir. 1947); Shawsheen Manor Corp. v.

Colantino, 110 N.E.2d 380 (Mass. 1953); Crowley v. Lewis, 146 N.E. 374

§ 3:1.6 FRIEDMAN AND SMITH ON CONTRACTS

3–14



cases the seller ’s real protection is in obtaining a down payment large
enough to protect him against a default on the buyer ’s part.

Whenever a purchase involves mortgage financing, use of a nomi-
nee complicates the deal. One consideration is personal liability on
mortgage debt. The real buyers may seek to avoid personal liability on
existing or new mortgage obligations. With respect to an existing
mortgage, there may be a need for the buyer to assume the mortgage,
rather than take subject to the mortgage debt. If so, an individual or
corporate nominee takes title at the closing and assumes the debt.
With respect to a new purchase money mortgage, the nominee takes
title and executes the mortgage instruments. In either case, the
nominee will promptly convey to the real parties in interest, subject
to the mortgage. In this connection, it is important that: (1) the
nominee be solvent and free of judgments65 (in those states in which
judgments are liens upon realty), so that the title will not be adversely
affected by the momentary ownership of the nominee; and (2) the
contract permit such a transaction.

Today, nominees are not frequently used for the purpose of avoiding
personal liability on assumed or new mortgages. In the past, the
practice was common, but it is seldom needed due to the widespread
use of non-recourse mortgages and comparable instruments in com-
mercial financing transactions since the 1960s. Moreover, when
mortgagees require personal liability, the mortgage usually contains
a “due on sale” clauses, which the mortgagee will use to prevent a
conveyance from a nominee to the true owners.

When a nominee is used, the insulation of the principal from liability
on the mortgage debt is based, in part, on the rule of law that a
conveyance subject to a mortgage (as distinguished from an assumption
thereof) imposes no personal liability, under the mortgage or the debt
thereby secured, on the grantee. It is also based on two rules relating to
instruments executed by an agent (the nominee in this situation) and to
which the principal is not a party.66 The principal is not liable, as
indicated above, if the instrument is under seal, nor if the instrument
is negotiable.67 The use of nominees for this purpose is recognized as

(N.Y. 1925); Briggs v. Partridge, 64 N.Y. 357 (1876); Toll v. Pioneer Sample
Book Co., 94 A.2d 764 (Pa. 1953).

65. But in United Loan & Inv. Co. v. Nunez, 282 S.W.2d 595 (Ark. 1955),
where husband and wife, owners of realty as tenants by the entirety,
conveyed to a straw for immediate conveyance to the wife, a judgment
against the straw was held without effect on the property. This was on the
ground that the judgment attached only to the straw ’s interest, which was
at all times subject to an obligation to reconvey.

66. See generally supra section 3:1.6.
67. N.Y. Life Ins. Co. v. Martindale, 88 P. 559 (Kan. 1907); see Naas v.

Peters, 58 N.E.2d 530 (Ill. 1944); Cent. Tr. Co. v. Rudnick, 37 N.E.2d 469
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legitimate unless the mortgagee has been led to believe the real party in
interest is personally liable.68 And an owner, who conveys to or shunts
title through a nominee, in order to have the latter execute the mortgage
instrument, is not liable on the mortgage debt or for a deficiency
judgment.69 Nor may the mortgagee, in most cases, succeed in reaching
the principal, on the theory of being subrogated to the claim of an agent
(the nominee) against his principal for exoneration from liability or
reimbursement for his loss, it being understood that

[a] “straw” is a conduit, usually an impecunious person who
cannot respond in damages to anyone and who ordinarily, for
this reason, does not expect to be indemnified in the event he
suffers a loss. Nor usually does a person who uses a straw in this
type of transaction expect in any way to be liable. . . . This is
usually understood by all the parties concerned.70

The nominee is almost invariably irresponsible financially. One of
the few cases allowing subrogation against the principal is based
largely on the fact that the nominee was a person with substantial
income. The court refused to believe the parties intended
this nominee to assume a liability of over $100,000 in return for a
$25 fee.71 And in a Pennsylvania case, a nominee, who defied
precedent by subsequently acquiring means and paid a deficiency
judgment recovered against him, recovered judgment against the
principal for reimbursement.72

(Mass. 1941); Mfrs. & Traders Bank v. Love, 43 N.Y.S. 812 (App. Div. 4th
Dep’t 1897). The principal may, however, be subject to a quasi-contractual
liability where he has received the benefit of the contract. 2 F. MECHEM,
AGENCY § 1736 (2d ed. 1914). The most recent version of the U.C.C.
rejects the traditional rule that an undisclosed principal is not liable on a
negotiable instrument. U.C.C. § 3-402(a) (2005 revision).

68. Greenwald v. Marcus, 123 N.E.2d 139 (Ill. 1954); Cent. Tr. Co. v. Rudnick,
37 N.E.2d 469 (Mass. 1941); Nat’l Ref. Co. v. Cont’l Dev. Corp., 189
S.W.2d 551 (Mo. 1945); accord In re Sickle, 138 A.2d 813 (D.C. 1958);
Riskin v. Green, 138 A.2d 813 (D.C. 1958); In re Childs Co., 163 F.2d 379,
382 (2d Cir. 1947).

69. Underwood v. Patrick, 94 F. 468 (8th Cir. 1899); Barkhausen v. Cont’l Ill.
Nat’l Bank & Tr. Co., 120 N.E.2d 649 (Ill.), cert. denied, 348 U.S. 897
(1954); State ex rel. Mesker v. Reynolds, 245 S.W. 1065 (Mo. 1922).

70. In re Sickle, 138 A.2d 813, 814 (D.C. 1958); accord Deitrick v. Ulin, 33
F. Supp. 1001, 1004 (D. Mass. 1940); Riskin v. Green, 138 A.2d 813 (D.C.
1958); Cent. Tr. Co. v. Rudnick, 37 N.E.2d 469 (Mass. 1941).

71. Halsey v. Brown, 177 Misc. 415 (N.Y. Cty. Ct. 1941).
72. Aronson v. Heymann, 56 Pa. Super. 501 (1914). The opinion cites the

Pennsylvania rule, followed in a minority of the states, that whereas a
conveyance subject to a mortgage does not make the grantee personally
liable to the mortgagee on the mortgage debt, it makes the grantee an
indemnitor of the mortgagor against liability. But it will be noted that
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In most cases, title is placed in the name of the nominee just long
enough for signing purposes and then reconveyed the same day.73 In
several cases, however, title to groups of property was left in the name
of the nominee, who had signed mortgages on these properties. In one
such case the nominee, when faced with a deficiency judgment, con-
veyed twenty-six parcels of real estate, in which she had no beneficial
interest, to her principal. An effort to set aside this conveyance as
fraudulent was defeated on the ground that the knowledge of the purpose
and position of the nominee in the circumstances negated the existence
of any fraud.74 But in two New York cases, which were virtually identical
except that corporate nominees were involved, the reconveyances to
the principal were held fraudulent.75 With the advantages of hindsight,
there seems little to commend any practice of permitting a nominee
who is liable on mortgage debts to retain title to parcels of real estate.

Changes in the effect of a sealed instrument prompt a reexamina-
tion of the use of such instruments in connection with nominee
transactions, insofar as their purpose is to insulate the principal
from liability. By statute in New York, the presence of a seal has lost
all legal effect upon the instrument.76 About half the states now
have statutes purporting to abolish private seals and making them
inoperative when used.77 In other jurisdictions, courts have dimin-
ished the effect of the seal.78 Where this is true, a nominee’s execution

Halsey v. Brown, 177 Misc. 415 (N.Y. Cty. Ct. 1941), reaches substantially
the same result in New York, which follows the majority rule, to the effect
that a conveyance subject to a mortgage imposes no liability, either direct
or indirect, on the grantee.

73. A Pennsylvania statute makes the lien of corporate taxes of a corporate
owner paramount to a mortgage on the corporation’s property, unless the
mortgage was created by a predecessor in title to the corporation. 72 PA.
CONS. STAT. § 1401. It was held that a nominee to whom the premises had
been conveyed to make a mortgage, and who promptly reconveyed, was
such predecessor and that a purchaser at foreclosure took free of a
corporate tax levied after there conveyance. Commonwealth v. Hoffman-
Henon Co., 114 A.2d 92 (Pa. 1955).

74. Nat’l Ref. Co. v. Cont’l Dev. Corp., 189 S.W.2d 551 (Mo. 1945).
75. Natelson v. A.B.L. Holding Co., 183 N.E. 373 (N.Y. 1932); Fraw Realty Co.

v. Natanson, 185 N.E. 679 (N.Y. 1933). Cf. Hegstad v. Wysieki, 165 N.Y.S.
898 (App. Div. 2d Dep’t 1917).

76. N.Y. GEN. CONSTR. LAW § 44-a (“Except as otherwise expressly provided by
statute, the presence or absence of a seal upon a written instrument
executed after [Aug. 31, 1941] shall be without legal effect.”).

77. The statutes are collected in 1A A. CORBIN, CONTRACTS § 254 (1963); 1
S. WILLISTON, CONTRACTS § 219A (3d ed. 1957); see MD. CODE ANN.,
REAL PROP. § 4-101B (1990).

78. Massachusetts discarded the common-law sealed doctrine with respect to
instruments executed on behalf of an undisclosed principal in Nalbandian
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of a sealed instrument no longer insulates the principal.79 Even
execution of a negotiable mortgage note may be ineffective for this
purpose if the accompanying mortgage executed by the nominee
contains a covenant to pay the mortgage debt, because this covenant
makes the mortgage a bond as well as a mortgage. As a result of these
changes in the effect of sealed instruments, cautious principals often
seek to include in all instruments executed by nominees—contracts of
sale and mortgage notes and bonds, for instance—a statement to the
effect that the mortgagee or other creditor recognizes the other party to
the instrument as a principal and will not look to the liability of any
third person. It is also necessary to obtain a general release, from the
nominee to the principal, in order to cut off any claim of the nominee
for reimbursement and to cut off, as well, any right of subrogation in or
through the nominee.

§ 3:1.7 Seller’s Fraud

The assignee succeeds to the buyer-assignor ’s right as against the
seller to enforce the contract,80 but not all rights of the buyer in
connection with the contract pass per se to an assignee. A cause of
action growing out of fraud practiced by the seller upon the buyer in
the sale or exchange of real estate does not inure to the benefit of a
stranger,81 but it is assignable.82 In fact, it is possible to assign a claim
for fraud without assigning the contract. In Continuous Zinc Furnace
Co. v. American Smelting & Ref. Co.,83 for instance, a party to a
contract who had assigned only his claim for fraud connected with the
making of the contract was permitted to maintain an action for breach
of contract simultaneously with his assignee’s prosecution of an action
for fraud. It is possible, then, that the assignor of a contract does not
intend to include a transfer of his claim for concomitant fraud. And it
is not surprising, in view of the separable nature of the contract and

v. Hanson Rest. & Lounge, Inc., 338 N.E.2d 335 (Mass. 1975) (buyer ’s
action for specific performance against corporation that was undisclosed
principal; named seller was individual who was president of corporation).

79. Pittsburgh Terminal Coal Corp. v. Williams, 70 F.2d 65 (3d Cir. 1934).
80. See supra section 3:1.1.
81. Comstock v. Ames, 3 N.Y. 357 (1867); Guilfoyle v. Pierce, 109 N.Y.S. 924

(App. Div. 1st Dep’t 1908).
82. Graves v. Spier, 58 Barb. 349 (Sup. Ct. 1870), aff ’d, 49 N.Y. 657 (1872);

N.Y. GEN. OBLIG. LAW § 13-101 (“Any claim or demand can be transferred”
with exceptions not applicable here). In Shafran v. Kule, 552 N.Y.S.2d 263
(App. Div. 1st Dep’t 1990), the court allowed the buyer ’s assignee to bring
a fraud action based on an express misrepresentation included in the
contract that residential tenants were not protected by rent control.

83. Continuous Zinc Furnace Co. v. Am. Smelting & Ref. Co., 61 F.2d 958 (2d
Cir. 1932).
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this fraud, that an assignment of a contract of sale does not pass to the
assignee a cause of action for fraud in the absence of a specific
assignment of the fraud claim. An assignment in the conventional
language, “I hereby assign my right, title and interest in the within
contract to __________________,” does not transfer a claim for fraud84

and that claim remains with the buyer despite the assignment.85 The
same rule is applicable to options; an assignment of an option does
not, per se, include an action for fraud.86

It is probably true in most cases that this does not carry out the
intentions of the parties to the assignment or what would have been
their intentions if the matter had been considered, particularly where
assignor and assignee are closely related. In a typical case, for instance,
a buyer transferred the contract to a corporation, formed after execu-
tion of the contract, of which he was president. The corporation was
held to have no cause of action for misrepresentations made to its
president, individually, by the seller.87 The omission to assign such
claim is probably because its existence is not known when the contract
is assigned. The omission may not be of crucial importance if assignor

84. Elias v. Clarke, 143 F.2d 640 (2d Cir. 1944); Weber v. Wittmer Co., 12
F. Supp. 884 (W.D.N.Y. 1935); Ettar Realty Co. v. Cohen, 148 N.Y.S. 625
(App. Div. 1st Dep’t 1914). But cf. Taylor v. Hill, 221 S.W. 267 (Tex.
Comm’n App. 1920) (transaction deemed simultaneous sale to both buyer
and assignee). Chatten v. Martell, 333 P.2d 364, 368 (Cal. Ct. App. 4th
Dist. 1958), states that an unqualified assignment of a contract vests the
assignee with all rights and remedies incident thereto, including certain
ancillary claims accrued before the assignment. It concludes that the
assignment includes a claim for rescission, relying for this on Nat’l Reserve
Co. v. Metro. Tr. Co., 112 P.2d 598, 602 (Cal. 1941). National Reserve is
not that broad. It holds that if the accrued claim cannot be asserted apart
from the contract, or is essential to a complete and adequate enforcement
of the contract, the claim passes as an incident of the assignment. On this
basis an accrued claim for rescission passed.

85. Fox v. Hirschfeld, 142 N.Y.S. 261 (App. Div. 1st Dep’t 1913). In Culley v.
Grand Junction Legion Bldg. Corp., 331 P.2d 514 (Colo. 1958), defendant-
landlord received an acceptable purchase offer of $55,500. Tenant-plaintiff
thereupon exercised a right of first refusal, that is, an offer to buy on
similar terms. In this, tenant acted for a third party, to whom tenant had
assigned his rights in the lease and option and all rights in “said real estate
from whatever source derived.” Thereafter tenant claimed a refund for the
amount of brokerage payable under the original offer. Judgment was for
landlord, on the ground that tenant had parted with all his rights. But a
dictum indicates tenant was never entitled to a net price anyway. But as to
this, see Ellenberg v. 106 Greenwich St. Corp., N.Y.L.J., Dec. 13, 1957,
at 7, cols. 6–7.

86. Puffer v. Welch, 129 N.W. 525, 527 (Wis. 1911).
87. Ettar Realty Co. v. Cohen, 148 N.Y.S. 625 (App. Div. 1st Dep’t 1914).

This seems to have been the situation in Nearpark Realty Corp. v. City
Investing Co., 112 N.Y.S.2d 816 (Sup. Ct. 1952); S.C., N.Y.L.J., July 10,
1952, at 59, cols. 5–6. But a pair of Alabama cases hold that a
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and assignee are so close that a supplementary assignment may be
obtained from the assignor or the contract may be reassigned to the
buyer-assignor for litigation, or both assignor and assignee are amen-
able to joining in the litigation.88 This may occur where the buyer
assigns the contract to a controlled corporation or where the buyer is a
nominee of the assignee and subject to the assignee’s control. The
solution may not be as easy if the assignor and assignee are strangers
and the assignee has no claim on the assignor after the assignment. In
all these cases it is advisable to use a more inclusive assignment than
the conventional form quoted above.

A sale of the property by the buyer prior to commencing litigation
does not necessarily transfer the buyer ’s cause of action for the seller ’s
fraud.89 If after the buyer ’s sale the buyer makes an express assign-
ment of the cause of action to the subsequent purchaser, that purchas-
er has the right to pursue the claim.90

An assignee sometimes brings a statutory cause of action for
damages as an alternative to common-law fraud or breach of contract.
Some statutory claims are assignable91 and others are not, depending
on the particular statute and its judicial interpretation.

§ 3:1.8 Reformation
Similar problems are raised when the assignee’s claim is for

reformation against the seller rather than damages for the seller ’s
fraud.

In Bentley v. Smith,92 A, as seller, and B, as buyer, signed a contract
of sale after A had pointed out to B the premises to be sold. B signed
the contract in reliance on A’s false statement that the contract
description covered the premises shown to B. B assigned the contract
to C. C relied on A’s declaration made to B, and both B and C believed

corporation or partnership acquires a cause of action for fraud practiced
on their promoters. See Warwick Dev. Co. v. GV Corp., 469 So. 2d 1270 (Ala.
1985); Green Springs Assocs. Ltd. v. Green Springs Vill. Ltd., 577 So. 2d 872
(Ala. 1991). In Green Springs, there was a parol assignment to the plaintiff.

88. Cf. Thaw v. Schwartz, 102 N.E.2d 836 (N.Y. 1951).
89. DeBow v. Higgins, 425 S.W.2d 135 (Mo. 1968) (buyer allowed to bring

action for fraudulent misrepresentation of income generated by property
after resale to subsequent purchaser).

90. Adams v. Cossa, 294 S.W.3d 101 (Mo. Ct. App. 2009) (claim for fraudulent
representation based on seller ’s disclosure statement is assignable because
the claim would survive the assignor ’s death).

91. PPG Indus., Inc. v. JMB/Houston Ctrs. Partners Ltd. P ’ship, 146 S.W.3d 79
(Tex. 2004) (treble damages claim, under Texas Deceptive Trade Practices
Act against window manufacturer, is not assignable; primary purpose of
statute is to encourage individual consumers to bring claims themselves).

92. Bentley v. Smith, 2 Keyes (41 N.Y.) 342 (1866).
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the contract description was complete. As between B and C there was
either a mutual mistake or mistake on B’s part and fraud by A. In other
words, there was a series of mutual mistakes.93 In an action by C
against A, reformation was decreed. On appeal the court was con-
cerned with C’s failure to join B as a party and by A’s point, then first
made, that assignment of the contract did not pass a right to
reformation. This difficulty was resolved on the ground that C would
be entitled to reformation as against B in order to conform to their
mutual intention and B would be entitled to reformation against A;
therefore, giving C a direct right against A merely avoided circuity of
action. Other cases give reformation to an assignee with less hesita-
tion, though often joinder of the assignor is required.94 In the fraud
cases there may be a question if the assignor of a contract intends to
transfer a claim for fraud, in view of the fact that the fraud claim is a
separate right. In the Bentley v. Smith situation, however, there is
nothing for the assignor to withhold. Proof of the mutual mistake
between B and C—and of C’s right to reformation against B—is proof
that B did not intend to withhold anything and had no legal right to
withhold anything.

This rationale finds support in an analogous situation in which a
grantee may obtain reformation of his deed against a remote grantor
on proving an unbroken chain of mutual mistakes.95 Unless there is
such a chain, the rationale falls.96 If, in Bentley, for instance, B and C
had known at the time of the assignment precisely what property the
contract of sale described, there would be no mutual mistake between
B and C, and C would have no right of reformation as against B and
could have no greater right against A.97

93. In this case, there was apparently no mutual mistake between A and B, but
fraud on A’s part and mistake on B’s. Inasmuch as the remedies of the
wronged party are the same in either case the term “mutual mistake” is
used loosely in this paragraph to cover both situations.

94. Ne. Shares Corp. v. Int’l Ins. Co., 269 N.Y.S. 351 (App. Div. 1st Dep’t),
aff ’d, 193 N.E. 326 (N.Y. 1934); Beck-Brown Realty Co. v. Liberty Bell Ins.
Co., 137 Misc. 263 (N.Y. Sup. Ct. 1930).

95. 5 J. POMEROY, EQUITY JURISPRUDENCE § 2099 (4th ed. 1919); see cases
collected in Annot., 89 A.L.R. 1444 (1934). Equity allows reformation not
only between original parties to a deed but also as to parties in privity with
them, for example, grantee, assignee, and purchaser at execution, judicial,
or foreclosure sale. Berardi v. Ohio Turnpike Comm’n, 205 N.E.2d 23
(Ohio Ct. App. 1965). Compare the cases involving buyer ’s recovery
against a remote grantor by reason of a deficit in acreage. Young v. Jewell,
267 S.W. 164 (Ky. 1924); Lassiter v. Farris, 259 S.W. 696 (Ky. 1924).

96. Cf. Kerr v. New Amsterdam Cas. Co., 297 N.Y.S. 889 (App. Div. 3d Dep’t
1937).

97. The fact that a grantee mistakenly thought the property ran to a fence is no
ground for reformation. Legendre v. Harris, 260 N.E.2d 391 (Ill. App. Ct.
1970).
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§ 3:1.9 Rescission
Before the assignee’s right of rescission can be discussed some

consideration must be given to the meaning of “rescission.” Two
distinct meanings are in use:98

1. A party to a contract may repudiate the contract, because of a
substantial breach by the other, and elect to be no longer
bound thereby in futuro. This leaves both parties under the
liability or with the rights and remedies that had arisen from
the conditions existing when the contract was cut off.

2. A party may have a right to have a court annul a contract ab initio,
by reason of fraud or mutual mistake, as if it had never existed.

There is no doubt of an assignee’s right to rescission in the first
situation. If seller ’s title is not in the form to which the buyer is
entitled, the assignee may repudiate the contract and recover the down
payment in the same manner as the buyer might.99 Where the
elements of both situations are present—as where the seller had
represented to the buyer that encumbered land was unencumbered—
the assignee’s cause of action was upheld.100

There are very few cases clearly passing on the right of an assignee
of a contract of sale to rescind the contract on the ground of fraud. A
California decision101 upholds the right in a case in which assignor
and assignee joined as plaintiffs. The court held the contract assign-
able and concluded that the contract carried with it the right to rescind
for fraud, a conclusion that is not free from doubt. A Minnesota court,
in accord, indicated:

We have no difficulty in holding that an assignment by a vendee of
a contract for the purchase of real estate and of all his rights
thereunder includes the rights of the vendee to all remedies, legal
or equitable, that he may have against the vendor, and, among the
others, the right to have the contract rescinded for fraud.102

98. George H. Finlay & Co. v. Swirsky, 120 A. 561 (Conn. 1923); United Wool
Dyeing & Finishing Co. v. Werner & Co., 140 A. 465 (N.J. Ch. 1928).

99. Atl. Mortg. & Fin. Co. v. Hamilton, 40 F.2d 583 (5th Cir.), cert.
denied, 282 U.S. 869 (1931); Musselwhite v. Oleson, 60 53 So. 944 (Fla.
1910); Isserman v. Welt, 139 A. 237 (N.J. Ch. 1927); Warner v. Doscher,
210 N.Y.S. 83 (App. Div. 1st Dep’t 1925), aff ’d, 150 N.E. 574 (N.Y. 1926).

100. Cornell v. Upper Mich. Land Co., 155 N.W. 99 (Minn. 1915).
101. Harris v. Miller, 235 P. 981 (Cal. 1925).
102. Cornell v. Upper Mich. Land Co., 155 N.W. 99, 102 (Minn. 1915) (emphasis

added). The complaint in this case alleged that the buyer “sold said contract
and unconditionally assigned the same and all his rights thereunder to the
plaintiff.” The precise form of the assignment does not appear in the opinion.
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The Minnesota decision is not as broad as this language, because,
aside from the misrepresentation present, the title failed to conform to
the contract and the decision could have been predicated on that alone.

Several New York cases decided in the 1950s flatly denied the right
of an assignee to rescind for fraudulent representations on the ground
that this claim had not been assigned with the contract.103 The
situations were typical real estate transactions in that the assignee
was a corporation closely related in ownership to the assignor and
formed after the execution of the contract. Another New York case of
the same vintage granted rescission for misrepresentation in an action
in which buyer and assignee joined as plaintiffs, but the propriety of
parties was apparently not raised.104 This line of authority is ques-
tionable. When the assignee is an entity that is closely related to the
assignor, the assignee should enjoy the same right as the assignor to
rescind based on misrepresentation. The 1992 case of Seidel v. 18 East
17th Street Owners, Inc.,105 although it involves usury, calls into
question the earlier New York cases that hold to the contrary.106

The same issues arise when the assignee asserts a right to rescind
for a reason other than fraud by the seller. An Illinois court has held
that an assignee has standing to rescind the contract for impossibility
of performance, but the assignee did not meet its burden of proving
that performance was in fact impossible.107

The assignability of claims for fraud should logically include the
right to rescission based on fraud, mutual mistake, and other doctrines

Assignment of all rights under the contract was held adequate in Cornell. A
sellers’ assignment of any claims that assignors “now have, or may have . . .
by reason of the written contract” was said to be broader in Larabee v. Potvin
Lumber Co., 459 N.E.2d 93 (Mass. 1983).

103. Weylin Hotel Corp. v. Ritter, 114 N.Y.S.2d 158 (Sup. Ct. 1952), aff ’d, 113
N.Y.S.2d 337 (App. Div. 1st Dep’t 1952); Nearpark Realty Corp. v. City
Investing Co., 112 N.Y.S.2d 816 (Sup. Ct. 1952); s.c., N.Y.L.J., July 10,
1952, at 59, cols. 5–6; Genton Realty Corp. v. Balsamo, N.Y.L.J. at 12, cols.
3–4 (Sup. Ct. Oct. 18, 1954).

104. Thaw v. Schwartz, 102 N.E.2d 836 (N.Y. 1951).
105. Seidel v. 18 E. 17th St. Owners, Inc., 598 N.E.2d 7 (N.Y. 1992).
106. In Seidel, a corporate borrower obtained a purchase-money mortgage to

buy a building, which it planned to convert to a housing cooperative.
Several years later, pursuant to this plan, the borrower conveyed to the
cooperative corporation subject to the mortgage. The new corporation
subsequently asserted the defense of usury. Generally, New York law does
not allow a grantee of the original borrower to raise usury as a defense, but
the court announced an exception when the grantee is not an independent
third party and the transfer was contemplated at the time of the original
loan.

107. YPI 180 N. LaSalle Owner, LLC v. 180 N. LaSalle II, LLC, 933 N.E.2d 860
(Ill. App. Ct. 2010) (inability to obtain commercial mortgage financing due
to 2008 global credit crisis not sufficient).
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that justify equitable rescission as between the original parties to the
contract. Any apparent doubt to this effect is due mainly to the general
lack of an expressed intention to assign the right.108 It follows that an
assignment of a contract of sale should contemplate the possible
existence of rights for fraud and rescission—whether or not known
at the time of the assignment—and make clear provision for them. It
is suggested, therefore, that the relevant part of the assignment read:

I, ______________, hereby assign to______________ all my right,
title, and interest in and to the contract of sale affecting premises
_______________________, dated ________________, made by
______________ as seller, and myself, as buyer, together with all
claims and demands of every nature that I may now or hereafter
have or be entitled to on account of said contract and the
negotiations leading thereto.

§ 3:2 Sellers’ Assignments

The rules governing assignments by the seller parallel those govern-
ing assignments by the purchaser. In the absence of an agreement to
the contrary, the seller ’s contract rights are freely assignable.109 Due to
the policy favoring alienable property rights, an express prohibition of
assignment by the purchaser does not imply a prohibition of assign-
ment by the seller.110

The standard contract rules determining whether a particular
assignment is enforceable apply to a seller ’s assignment of a contract
for the sale of real property. For example, an assignee who has not
received consideration may revoke an assignment, and an assignment
procured by misrepresentation is likewise revocable.111

An assignment by the seller entitles the assignee to collect the
unpaid purchase price from the buyer or to sue the buyer for breach of

108. Dennin v. Powers, 160 N.Y.S. 636 (Sup. Ct. 1996), aff ’d sub nom. Dennin
v. Finucane, 162 N.Y.S. 1116 (App. Div. 4th Dep’t 1917).

109. Circle Sav. & Loan Ass’n v. Norton, 471 P.2d 625 (Colo. Ct. App. 1970);
Waldrop v. Bettis, 157 S.E.2d 870 (Ga. 1967); C & W Manhattan Assocs. v.
Lively, 588 S.W.2d 671 (Tex. Civ. App. Beaumont 1979); Coraci v. Noack,
212 N.W.2d 164 (Wis. 1973).

110. CFJ Assocs. of N.Y. Inc. v. Hanson Indus., 742 N.Y.S.2d 433 (App. Div. 3d
Dep’t 2002) (seller ’s assignment of contract to its parent corporation is not
breach when contract prohibited buyer from assigning contract and did not
address assignment by seller).

111. Abraham v. Abraham, 279 N.W.2d 85 (Neb. 1979) (after husband and wife
contracted to sell their restaurant, they assigned contract to husband’s
mother in order to pay husband’s debt to mother; husband falsely
represented that purpose of assignment was to prevent husband’s other
creditors from reaching contract proceeds).
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contract.112 Such assignments are infrequent for short-term contracts
that envision a closing in the near future, but they are commonly
made by sellers who hold installment land contracts. If the assignment
is total, the assignee acquires all of the seller ’s rights.113

A cause in action for a tort committed by the buyer does not neces-
sarily pass to the seller ’s assignee, but sufficiently broad language in a
written assignment solves the problem by transferring the tort claim.114

The seller ’s assignee takes subject to all of the terms of the contract.
This means that the buyer can raise any defenses against the assignee
that the buyer could have raised against the seller.115 In other words, a
contract of sale is not a species of negotiable paper. In one case, an
assignee of the seller took subject to a right of setoff vested in the buyer
against the seller.116

An assignment by the seller does not make the seller ’s assignee
liable on the contract in the absence of an assumption.117 When a
seller assigns a contract of sale, sometimes the seller retains title to the
land, and sometimes the seller conveys title to the assignee. An
assignee who receives title should be legally obligated to deliver a
proper deed to the buyer when the buyer pays, or tenders payment, of
the price. The follows plainly when the assignee who takes title
expressly assumes the duty to deliver a deed. In the absence of an
express assumption, courts should find an implied assumption. It is of
little value for the buyer to request a deed from the seller. If the seller
provides one, the buyer now has a broken chain of title.

112. 12 Baker Hill Rd., Inc. v. Miranti, 14 N.Y.S.3d 787 (App. Div. 3d Dep’t
2015) (seller collected difference between contract price and fair market
value at time of breach).

113. Trondson v. Janikula, 458 N.W.2d 679 (Minn. 1990) (assignment of
vendor ’s interest gives assignee the same rights vendor possessed, includ-
ing right to receive installment payments, lien on the land, and right to
cancel contract on buyer ’s default).

114. Larabee v. Potvin Lumber Co., 459 N.E.2d 93 (Mass. 1983) (seller ’s
assignee obtained statutory tort cause of action against timber buyer
who cut excessive amount of timber).

115. Fajen v. Powlus, 561 P.2d 388 (Idaho 1977); Plitt v. McMillan, 201 A.2d
787 (Md. 1964); Smiley v. Kadar, 166 A.2d 53 (Pa. Super. Ct. 1960);
Marlowe Inv. Corp. v. Radmall, 485 P.2d 1402 (Utah 1971).

116. Buyer had recovered judgment against seller for damages, after an earth
slide had substantially damaged the property, on the ground of conceal-
ment of a known serious defect. Buyer was permitted to set this claim off
against seller ’s assignee, under the rule that a claim existing against an
assignor at the time of the assignment and owned in good faith before
notice of the assignment, may be set off against the assignee. Rodin v.
O’Beirn, 474 P.2d 903 (Wash. Ct. App. 1970).

117. Pelser v. Gingold, 8 N.W.2d 36 (Minn. 1943); Haarmann v. Davis, 651
S.W.2d 134, 136 (Mo. 1983); E. Asiatic Co. v. Corash, 312 N.Y.S.2d 311
(App. Div. 1st Dep’t 1970). A similar rule applies to an assignee of the
buyer.
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When a vendor assigns her rights to a third party, the writing should
refer specifically to the contract of sale. If instead the vendor simply
conveys fee title to a third party by executing a deed, the right to
enforce the contract may not pass to the grantee.118

After entering into a contract of sale, the seller may still mortgage
the real property, but that mortgage is subject to the prior interest of
the buyer.119 Instead of mortgaging the real property, the seller may
secure a loan by assigning the contract of sale.120

§ 3:3 Statute of Frauds

§ 3:3.1 Introduction

The buyer-assignor and the assignee should, as a matter of course,
execute a written assignment, regardless of the possible impact of the
statute of frauds. The assignor ’s signature is essential. The assignee’s
signature may not be required, but if the assignment expressly imposes
obligations upon the assignee, it is best to have the assignee sign,
rather than rely upon the argument that the assignee’s acceptance of
the instrument signifies assent.

When there is no written assignment, statute of frauds defenses are
sometimes invoked. They arise in several different contexts. When the
dispute is between assignor and assignee, most states require a writing
that conforms to the statute.121 In assignor-assignee disputes, the
standard principles of part performance will take the transaction out of
the statute.122

118. In re A.B./Wildwood Ltd. P ’ship, 793 So. 2d 784 (Ala. 2000) (vendor ’s
grantee, who took by general warranty deed that did not refer to prior
contract of sale, has no action for specific performance against purchaser).
The court in A.B./Wildwood relied partially on the doctrine of equitable
conversion, reasoning that the purchaser had equitable ownership of the
land and the vendor only held title in trust for the purchaser. Thus, a
warranty deed to a third party was not an appropriate form for an assign-
ment and according to the court, constituted a “virtual repudiation” of the
contract.

119. First Mont. State Bank v. Garland Bloodworth, Inc., 825 P.2d 254 (Okla.
1991).

120. See infra section 3:5.2.
121. Schwartz v. Raff, 61 N.Y.S.2d 198 (Sup. Ct. 1946) (dismissing assignee’s

action for specific performance or damages based on oral agreement
that assignee would pay $650 for the assignment plus the contract price;
no acts of part performance).

122. Greenspun v. Roos, 48 F. Supp. 281 (E.D.N.Y. 1942) (assignee took title to
real estate, but refused to perform other terms of oral agreement of
assignment; assignor is entitled to enforce those terms); Brockport Devel-
opers, Inc. v. 47 Ely Corp., 369 N.Y.S.2d 601 (Sup. Ct. 1975) (assignee may
assert claim for breach of express warranty made by seller in contract of
sale, even though assignment was oral; before claim arose parties had
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§ 3:3.2 Third-Party Claims

When third parties, including the seller, are involved, the results are
highly variable.123 There are older cases that generally allow third
parties to raise the statute of frauds,124 but the more recent cases hold
that a stranger to an unwritten assignment cannot rely upon the
statute.125 The Restatement of Contracts supports the trend, stating:
“[o]nly a party to a contract or a transferee or successor of a party to
the contract can assert that the contract is unenforceable under the
Statute of Frauds.”126 A comment observes:

[Statute of Frauds] provisions prevent enforcement against an
assignor unless there is a memorandum in writing or some
substitute formality, but . . . under the rule stated in § 144 of
this Restatement they cannot ordinarily be asserted by third
persons, including the obligor of an assigned right. Notwithstand-
ing non-compliance with the Statute, therefore, the assignment
is effective against the obligor. Moreover, the obligor discharges

closed contract, with seller ’s deed naming assignee as grantee). See Hahn
v. Brettler, 98 N.Y.S. 607 (App. Term 1906) (buyer-assignor has right to
recover unpaid balance of agreed price for oral assignment from assignee;
assignee had previously paid $50).

123. See Boekelheide v. Snyder, 26 N.W.2d 74 (S.D. 1947) (after contract was
made, seller and buyer orally agreed that seller to convey to third party;
buyer brought action for specific performance; court rejected seller ’s
defense that only third party could enforce contract on ground assign-
ments must be written).

124. Kenlon v. Corbin, 51 N.Y.S.2d 789 (App. Div. 3d Dep’t 1944) (oral
assignment of written contract does not entitle assignee to enforce con-
tract against seller).

125. Cmty. Land Corp. v. Stuenkel, 436 S.W.2d 11 (Mo. 1968) (assignee
corporation, which was not in existence at time of making of contract of
sale, is entitled to specific performance against seller, even though assign-
ment was oral); Vincent v. Seaman, 544 N.Y.S.2d 225, 227 (App. Div. 3d
Dep’t 1989) (buyer ’s lack of signature on assignment of contract is not
material in action for specific performance brought by assignee against
seller; statute of frauds defense is “personal to the assignor and cannot be
raised by defendant, a stranger to the assignment agreement”). In Lee v.
Maltais, 672 N.Y.S.2d 943 (App. Div. 3d Dep’t), leave to appeal denied,
700 N.E.2d 1231 (N.Y. 1998), a buyer agreed to indemnify the seller from
injuries taking place on the land. The contract allowed the buyer to assign
the contract to a controlled corporation, which the buyer did, but with no
writing. Then an injured worker obtained judgment against the seller, who
was insolvent, and invoked subrogation in an attempt to enforce the
indemnity (the worker could not sue the assignee, his employer, due to
the worker ’s compensation law). The court ruled that the assignment was
not void, merely voidable. The worker, being a stranger to the assignment,
was not allowed to raise the statute of frauds to overturn the assignment,
which evidently had the effect under the contract of releasing the assignor
from liability on the indemnity.

126. RESTATEMENT (SECOND) OF CONTRACTS § 144 (1981).
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his duty by performing in accordance with the assignment, and
the assignee can keep the benefit of the performance.127

The case law and the Restatement are consistent with the general
principle that the statute provides an affirmative defense, which a party
to the contract does not have to assert. There is nothing wrong with
a party to an oral contract electing to perform rather than back out.
Moreover, it unduly complicates litigation by allowing a third party to
invoke the statute, thereby forcing attention to a collateral issue, away
from the main issue—the merits of the third party ’s conduct.

§ 3:3.3 Option Contracts

Option contracts are treated differently from bilateral contracts.
Courts have held that the statute of frauds does not apply to an
assignment of an option, relying on the traditional dogma that the
optionee has only a contract right, and no ownership interest in the
land.128 If the optionee, however, exercises the option prior to making
the assignment, then the normal statute of frauds rules apply.129

The distinction between option contracts and bilateral contracts is
shaky. The explanation that the optionee has no interest in the land
ignores the fact that, in all cases in which it matters, the optionee or
another person is claiming that the optionee exercised the option,
rather than letting it lapse.130 The law would be much improved if
courts were to hold that assignments of options are subject to the
same statute of frauds principles as are bilateral contracts. One further
advantage of simplifying the law in this manner is that it would
obviate the need to distinguish between bilateral and option contracts
in close cases.

§ 3:4 Contract Restrictions on Assignments

Contracts of sale frequently include an express restriction on assign-
ment by the buyer. Courts are generally hostile to anti-assignment
clauses. A stipulation against assignment is generally construed as

127. Id. § 324, cmt. b.
128. DiPietro v. Boynton, 628 A.2d 1019 (Me. 1993) (rejecting optionor ’s claim

that he was not liable to assignee of written option contract in absence of
written assignment).

129. Greenspun v. Roos, 48 F. Supp. 281 (E.D.N.Y. 1942) (buyer notified seller
of election to exercise option before making oral assignment).

130. For example, see the classic part performance case of Shaughnessy v.
Eidsmo, 23 N.W.2d 362 (Minn. 1946), in which the court duplicitously
announces that an option is a “right in personam” not subject to the
statute, but “the instant” the buyers exercised the option, “a new con-
tract” came into being that “was clearly within the statute of frauds.” Id.
at 365, 366.
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intended to safeguard performance on the part of the buyer, and when
the assignee tenders full performance to the seller, the stipulation
becomes of no further consequence.131 The assignee has the right to a
deed. Likewise, an anti-assignment clause does not bar the buyer from
conveying to a third person immediately on receipt of a deed.132

Contract restrictions take different forms. A restriction may purport
to have the effect of making an attempted assignment void, thus
defining the buyer ’s rights as nonassignable. Alternatively, the restraint
may be promissory—the buyer promises not to assign, or to assign only
under certain conditions. Because courts are hostile to restrictions on
assignment, they tend to interpret ambiguous language as promissory,
thus making the buyer ’s rights alienable. For example, in Belge v. Aetna
Casualty & Surety Co.,133 an installment contract provided that it
“shall not be assigned by the Purchasers without the written consent
of the Seller.” The seller refused to consent, but the purchasers
assigned anyway. After a fire, the assignee’s insurance company
defended the claim on the basis that the assignee had no insurable
interest in the property. The court held for the assignee on the ground
that the restriction was “a personal covenant not to assign,” with the
consequence that the assignee acquired the assignor ’s property rights
and thus had an insurable interest.134 But there are decisions going

131. Lambert, Inc. v. Starbrand Sales Corp., 422 F.2d 621 (7th Cir. 1970)
(mortgagee of buyer); Covington v. Clark, 346 P.2d 229 (Cal. Ct. App.
1959); Jankowski v. Jankowski, 18 N.W.2d 848 (Mich. 1945); Obermeier v.
Bennett, 430 N.W.2d 524 (Neb. 1988); Riffey v. Schulke, 227 N.W.2d 4
(Neb. 1975) (and cases collected); Gunsch v. Gunsch, 71 N.W.2d 623
(N.D. 1955); Morgan v. Baunach, 684 P.2d 589 (Or. Ct. App. 1984); Gips v.
Red Robin Corp., 366 S.W.2d 853 (Tex. Civ. App. Houston 1963).

132. Lovins v. Kelley, 166 N.E.2d 69 (Ill. 1960) (tender of price by assignee is
sufficient for specific performance in action where buyer was nominal
plaintiff). In Hirsch v. Silberstein, 227 A.2d 638 (Pa. 1967), a seller sought
rescission of a completed conveyance in the following circumstances.
Before signing the contract of sale defendant-buyer had (1) executed a
declaration of trust to convey to C, a Negro, and (2) told plaintiff in
response to a question, he planned to live at the premises. On receiving his
deed defendant conveyed to C and gave an affidavit, to avoid tax, that he
was a nominee. Rescission was denied on the ground: (1) a lack of evidence
that plaintiff would not have dealt with C had he known of C’s existence;
(2) plaintiff had sustained no damages at law or equity; and (3) defendant
was under no legal duty to reveal the existence of an undisclosed principal.
Compare the rule under which a nonassignment clause in a lease does not
preclude a tenant from exercising a purchase option after agreeing to sell to
a third person. FRIEDMAN ON LEASES, supra note 41, § 15:3 (Supp. Aug. 2017).

133. Belge v. Aetna Cas. & Sur. Co., 334 N.Y.S.2d 185 (App. Div. 4th Dep’t
1972).

134. Id. at 187. Treating the restriction as a personal covenant means the
seller ’s remedy for breach is an action against the assignor for damages, if
any can be proven.
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the other way. A Montana court refused to allow the assignee of a tim-
ber sale contract to enforce any contract rights in the face of a clause
providing that the timber buyer “shall not assign this contract, or any
portion thereof . . . without the written consent” of the landowner.135

Contracts often prohibit the buyer from assigning without the
seller ’s approval or consent. The contract provision may specify the
standard to be used by the seller to evaluate a proposed assignment.136

In the absence of an express standard, a refusal to consent may prompt
the question whether the seller must have a valid commercial reason.
Traditionally, a seller has the right to withhold consent for any reason
at all, without giving an explanation.137 A similar issue is presented by
lease clauses that require the landlord’s approval for an assignment
by the tenant. A growing minority rule engrafts on such a clause the
condition “that consent by the landlord shall not be unreasonably
withheld.”138 Courts have extended this rule to assignments of con-
tracts of sale.139

A stipulation against assignment will be enforced where the buyer
has undertaken an obligation that is personal in nature and cannot be
performed by others.140 An example of this is a stipulation in the

135. Rother-Gallagher v. Mont. Power Co., 522 P.2d 1226 (Mont. 1974) (timber
buyer had right to log over long period of time; buyers assigned rights to a
related entity).

136. Anderson v. Aesoph, 697 N.W.2d 25 (S.D. 2005) (contract prohibited
assignment “without the express written consent of the Sellers, which
consent shall not [be] unreasonably withheld”; refusal of consent was
unreasonable because assignee was “a good farmer” and responsible, and
assignment would not trigger adverse tax consequences for sellers).

137. Giustina v. United States, 190 F. Supp. 303, 311–12 (D. Or. 1960);
Allhusen v. Caristo Constr. Corp., 103 N.E.2d 891 (N.Y. 1952); RESTATE-
MENT OF CONTRACTS § 176 (1932). But cf. Revised U.C.C. § 9-406 (terms
restricting assignments of certain intangibles are unenforceable); IOWA
CODE ANN. § 539.2 (1990). Execution of leases by a buyer, giving the
tenants options to purchase, was held a breach of a restriction against
assignment of the contract of sale. McNulty v. Lloyd, 307 P.2d 706 (Cal.
Ct. App. 1957). A provision making an assignment of the contract a breach
is deemed an illegal restraint on alienation in Michigan and not enforced.
Pellerito v. Weber, 177 N.W.2d 236 (Mich. Ct. App. 1970), followed in
Lemon v. Nicolai, 190 N.W.2d 549 (Mich. Ct. App. 1971). But cf. Sloman
v. Cutler, 242 N.W. 735 (Mich. 1932).

138. E.g., Kendall v. Ernest Pestana, Inc., 709 P.2d 837 (Cal. 1985). See
FRIEDMAN ON LEASES, supra note 41, § 7:3.4[A] (Supp. Aug. 2017).

139. In re Moore, 99 B.R. 27 (E.D. Cal. 1989). See also Cheney v. Jemmett, 693
P.2d 1031 (Idaho 1984) (seller must act reasonably and in good faith when
withholding consent to proposed assignment).

140. Harris v. Clinton, 112 A.2d 885 (Conn. 1955) (with aim of promoting new
development, its owner contracted to sell lot to sculptor-mason at reduced
price, in consideration of latter ’s agreement not to assign and to use stone
on premises to construct house); Nat’l Lumber Co. v. Goodman, 123
N.W.2d 147 (Mich. 1963).

§ 3:4 FRIEDMAN AND SMITH ON CONTRACTS

3–30



contract for purchaser ’s assumption of a mortgage on which seller is
liable.141 With installment contracts, stipulations against assignments
are more likely to be enforced. Because such a contract involves
installment payments by the buyer over a long period of time, the
transaction is comparable to a sale on credit.142 On the other hand,
courts have refused to enforce nonassignment clauses in installment
contracts, at least by way of strict foreclosure, when the situation offers
little risk to the seller. Low-risk situations include attempted assign-
ment of the installment contract when the buyer has paid most of the
purchase price, the value of the property has gone up, or tender of the
balance due is made to seller.143

An assignment in violation of a stipulation against assignment is
good as between assignor and assignee. The stipulation is for the
benefit of the seller and may be waived by the seller.144 A buyer cannot
defeat his own assignment by asserting its invalidity.145 Consent of the
seller may be made a condition precedent to the validity of the
assignment,146 but is not necessarily made a condition precedent by

141. Boyd v. Bondy, 194 P. 393 (Wash. 1920).
142. Navin v. New Colonial Hotel, 88 N.E.2d 51 (Ind. Ct. App. 1949), aff ’d,

N.E.2d 128 (Ind. 1950); Sloman v. Cutler, 242 N.W. 735 (Mich. 1932)
(restriction is not void as restraint on alienation because vendor has
retained “an important interest” that is similar to a reversion.

143. Martin v. Baxter, 254 N.W.2d 420 (Neb. 1977), relying on Riffey v. Schulke,
227 N.W.2d 4, 6 (Neb. 1975), where it was said:

A provision in a contract for the sale of land prohibiting an assign-
ment of the contract without the consent of the other party is
usually considered to be a provision of safeguard performance of the
contract. Where the contract has been performed, or performance
tendered as in this case, the provision is usually considered
unenforceable.

A provision in an installment contract, denying buyer a right to assign or
convey, and also denying a right of prepayment, was held unenforceable
unless seller could show enforcement was necessary to protect his security.
On such showing, equity would determine whether purchaser should be
entitled to avoid a forfeiture by full prepayment. Terry v. Born, 24 Wash.
App. 652, 604 P.2d 504 (1979).

144. In re Holl, 13 B.R. 918 (D. Haw. 1981); Striegel v. Dakota Hills, Inc., 365
N.W.2d 491 (N.D. 1985). But see Minn. Cent. R.R. v. MCI Telecomms.
Corp., 595 N.W.2d 533 (Minn. Ct. App. 1999) (successor to vendee who
granted easement in violation of nonassignment clause apparently has
standing to challenge easement; court’s opinion is not clear on this point,
and vendor was also party in this case).

145. Striegel v. Dakota Hills, Inc., 365 N.W.2d 491 (N.D. 1985).
146. Spilman v. New Rockford Inv. Co., 201 N.W. 691 (N.D. 1924 (buyer not

able to enforce agreement to assign contract). The Spilman contract
provided “That no assignment of the premises, or any part thereof, or of
any contract, or any pledge thereof, shall be valid, unless the consent of
said party of the first part shall be indorsed thereon or permanently
attached thereto.”
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a clause making the assignment “subject to the approval” of the seller.
This language was deemed intended merely to call attention to the
possibility that the assignment might be voided by the seller.147

Another court might have held otherwise.148

A standard anti-assignment clause does not bar all transfers of
property rights by the buyer. For example, a partial assignment might
not violate the restriction.149 This is a question of interpretation.
Because anti-assignment clauses are strictly construed, a buyer has
the right to enter into a subcontract, which creates independent
obligations between the buyer and the subvendee, leaving the buyer
primarily liable on the main contract.150 In one case, a buyer under
an installment land contract was allowed to lease the property and
grant the lessee a purchase option, despite a clause that required
refinancing of the contract if “Purchaser shall hereafter sell or assign
their interest to any third party.”151 If the seller has breached prior to
the buyer ’s assignment, a prohibition of assignment of the contract
does not bar the assignment of a claim for money damages for
nonperformance.152

Contracts sometimes use more broadly worded restrictions on
transfer, akin to the broad due-on-sale clauses often used in mortgages.
A court held that a grant of an easement by a buyer under an
installment land contract violated a prohibition on transfers by the

147. Johnston v. Landucci, 130 P.2d 405 (Cal. 1942) (promissory note executed
by assignee, payable to assignor, is supported by consideration because
assignment was effective between the parties).

148. A contract to sell a lease “subject to consent of” landlord was held to have
two possible (and contradictory) meanings: (1) purchaser takes subject to
landlord’s rights, that is, seller need not produce landlord’s consent; or
(2) landlord’s consent is a condition precedent. Young v. Wilkinson, 160
N.E.2d 709 (Ill. App. Ct. 1959), rev’d on other grounds, 164 N.E.2d 39
(Ill. 1960). For a discussion of an analogous point, the effect of assignment
or sublease made in breach of restriction, see FRIEDMAN ON LEASES, supra
note 41, § 7:3.5 (Supp. Aug. 2017).

149. Harness v. Curtis, 192 S.W.3d 267 (Ark. Ct. App. 2004) (buyer under
installment land contract sold small portion of land; no violation of
provision that the “agreement shall not be sold, transferred or assigned
without written consent” of seller).

150. Covington v. Clark, 346 P.2d 229 (Cal. Ct. App. 1959) (clause prohibiting
assignment of agreement or “any interest therein”); Paperchase P ’ship v.
Bruckner, 693 P.2d 587 (N.M. 1985) (standard “no assignment” clause);
Dail v. S.D. Real Estate Comm’n, 257 N.W.2d 709 (S.D. 1977) (provision
that buyer “may not assign this agreement or resell the . . . property”);
Park v. McCoy, 208 P. 1098 (Wash. 1922) (prohibition of assigning contract
or transferring it or any interest in it).

151. Hueschen v. Stalie, 652 P.2d 246 (N.M. 1982) (sale takes place only when
lessee exercises option and complies with its terms).

152. Trubowitch v. Riverbank Canning Co., 182 P.2d 182, 185 (Cal. 1947)
(seller breached contract for sale of goods).
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buyer.153 Similarly, it was held that a grant of a mortgage by an
installment land contract buyer violated a restriction that the buyer
could not “sell, transfer or assign this property” without the seller ’s
consent.154

§ 3:5 Collateral Assignments (Security)

§ 3:5.1 Buyers’ Assignments for Security

The buyer under a contract may grant a mortgage on the buyer ’s
rights.155 Such mortgages are common when the buyer is in possession
under an installment land contract. The instrument used by the parties
may take a number of different forms. A standard mortgage is often
used. In some states, an assignment for security will be interpreted as a
mortgage.156 In addition, in many states the buyer ’s interest may be
subjected to involuntary liens.157

The mortgagee’s interest is necessarily limited to that of the buyer-
mortgagor. This means that termination of the contract generally
has the effect of extinguishing the mortgage, as well as other liens
on the buyer ’s interest. The seller ’s election to forfeit the contract due
to the buyer ’s default is a prime concern for the mortgagee. The
mortgagee in essence holds a second mortgage, junior to the seller ’s
claim for the unpaid purchase price. In most states, if the seller has
knowledge of the mortgage before declaring a forfeiture, then the seller
is required to give the mortgagee notice of the intent to forfeit the
contract.158 Actual notice is necessary. Recordation of the mortgage is

153. Minn. Cent. R.R. v. MCI Telecomms. Corp., 595 N.W.2d 533 (Minn. Ct.
App. 1999) (easement granted by buyer in violation of consent-to-transfer
clause in long-term recorded agreement of sale of railroad line is invalid).

154. Bank Midwest v. Lipetzky, 674 N.W.2d 176 (Minn. 2004) (buyer also made
collateral assignment of the contract to mortgagee).

155. Petz v. Estate of Petz, 467 N.E.2d 780 (Ind. Ct. App. 1984); Gilbert
Builders, Inc. v. Cmty. Bank, 407 N.W.2d 706 (Minn. Ct. App. 1987);
Shindlecker v. Savage, 627 P.2d 1241 (N.M. 1981); Knauss v. Miles
Homes, Inc., 173 N.W.2d 896 (N.D. 1969); Crowhurst v. Button, 636
P.2d 1023 (Or. 1981); Butler v. Wilkinson, 740 P.2d 1244 (Utah 1987);
Lockhart Co. v. Anderson, 646 P.2d 678 (Utah 1982); Chambers v.
Cranston, 558 P.2d 271 (Wash. Ct. App. 1977).

156. Rush v. Anestos, 661 P.2d 1229 (Idaho 1983) (mortgagee’s interest
survived bankruptcy sale of vendee’s rights).

157. Bill Nay & Sons Excavating v. Neeley Constr. Co., 677 P.2d 1120
(Utah 1984) (protecting judgment lien on vendee’s interest by striking
down subsequent deed from vendee as fraudulent conveyance). Contra
In re Estate of Ventling, 771 P.2d 388 (Wyo. 1989) (judgment lien on
“lands and tenements” of judgment debtor does not extend to vendee’s
interest).

158. Shindlecker v. Savage, 627 P.2d 1241 (N.M. 1981); Lockhart Co. v. B.F.K.,
Ltd., 691 P.2d 1248 (Idaho Ct. App. 1984); Roberts v. Morin, 645 P.2d 423
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not sufficient for this because recordation gives notice only to parties
acquiring interests in the property subsequent to the mortgage, not to
antecedent interests such as seller ’s.159

When the seller takes action to forfeit the contract, the mortgagee
has the right to make payments necessary to preserve and protect the
contract160 and to complete the purchase as stipulated in the contract
if the purchaser fails to do so.161 A mortgagee’s tender of past-due
amounts or the contract balance should be unconditional.162 By
paying the full contract balance, the mortgagee acquires the seller ’s
title and contract rights. At this point, the mortgagee may choose to
cancel or forfeit the contract, but this course of action is perilous if
there are intervening liens.163

A contract termination accomplished by means other than forfei-
ture does not necessarily have the same effect on a buyer ’s mortgage or
other liens. A rescission agreed to by seller and buyer might not
extinguish such interests.164

In other respects, generally the position of the mortgagee is akin to
that of an assignee from the buyer.165

(Mont. 1982) (subcontract rather than mortgage). Contra Estate of Brewer
v. Iota Delta Chapter, 692 P.2d 597 (Or. 1984); Jeffs v. Citizens Fin. Co.,
319 P.2d 858 (Utah 1958) (but Hadlock v. Showcase Real Estate, Inc., 680
P.2d 395 (Utah 1984), entitles an assignee of a contract of sale to notice).
Utah apparently requires no notice to the mortgagee regardless of recorda-
tion of the mortgagee’s interest. Dirks v. Cornwell, 754 P.2d 946 (Utah Ct.
App. 1988).

159. Roberts v. Morin, 645 P.2d 423 (Mont. 1982); Shindlecker v. Savage, 627
P.2d 1241 (N.M. 1981); Kendrick v. Davis, 452 P.2d 222 (Wash. 1969).
Accord Dirks v. Cornwell, 754 P.2d 946 (Utah Ct. App. 1988). Dirks also
held that seller ’s cancellation of the contract of sale was, as against the
purchaser ’s mortgagee, no lack of due process. It distinguished racial
discrimination cases. It should be noted that cancellation of the contract
of sale was under a provision in the contract. Judicial enforcement of this
was not the state action necessary to involve the federal constitution.

160. Lockhart Co. v. Anderson, 646 P.2d 678 (Utah 1982); Dirks v. Cornwell,
754 P.2d 946 (Utah Ct. App. 1988).

161. Shindlecker v. Savage, 627 P.2d 1241 (N.M. 1981); Dirks v. Cornwell, 754
P.2d 946 (Utah Ct. App. 1988).

162. See Chambers v. Cranston, 558 P.2d 271 (Wash. Ct. App. 1976) (tender of
money conditioned on transfer to mortgagee of buyer ’s rights is not
sufficient; mortgagee can acquire buyer ’s rights only by foreclosure).

163. Gilbert Builders, Inc. v. Cmty. Bank, 407 N.W.2d 706 (Minn. Ct. App.
1987) (mortgage extinguished by mortgagee’s purchase of vendor ’s interest
and sending notice of cancellation of contract; mechanics’ liens resulting
from buyer ’s construction have first priority).

164. Butler v. Wilkinson, 740 P.2d 1244 (Utah 1987) (judgment liens recorded
against buyer survive buyer ’s transfer of buyer ’s contract rights to seller by
quitclaim deed).

165. See supra section 3:1.
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§ 3:5.2 Sellers’ Assignments for Security

When there is an executory contract of sale, the seller ’s interest, like
the buyer ’s interest, is generally transferable. This means that the seller,
like the buyer, may assign the contract of sale as collateral to secure an
obligation. The seller ’s right to payments under the contract of sale is
usually regarded as personal property, even though the seller retains legal
title to the real estate prior to closing. This follows from the long-
standing doctrine of equitable conversion, which treats the buyer ’s
interest as real property and the seller ’s interest as personal property.166

Article 9 of the Uniform Commercial Code applies to all consen-
sual liens on personal property, and thus the substantial majority of
courts have concluded that a seller ’s collateral assignment of the
contract is within the scope of the Article.167 Prior to the 2001 revision
to Article 9, courts differed as to how to classify the seller ’s contract
rights as a type of Article 9 collateral. Revised Article 9 has resolved the
matter by expanding the scope of the definition of “account.” An
“account” now means “a right to payment of a monetary obligation,
whether or not earned by performance, (i) for property that has been or
is to be sold [but not if the right is] evidenced by chattel paper or an
instrument. . . .”168 Generally, a secured party must file an Article 9
financing statement to perfect a security interest in an account. If
an assignee of the seller ’s contract rights fails to make a proper filing,
the assignee risks losing priority to subsequent creditors of the seller/
assignor, including a bankruptcy trustee.169

§ 3:6 Subcontracts

At times, a vendee under a contract of sale enters into an agree-
ment, before acquiring title, to convey the premises to a third person.
This agreement is a subcontract under which the vendee deals as if the
property were his own. It differs substantially from an assignment of
the primary contract. An assignee is entitled to the deed of the vendor;
the subvendee is entitled only to the deed of the vendee-subvendor. An
assignee may maintain an action directly against the vendor for breach
of contract, the subvendee may not generally.170

166. See COOGAN, HOGAN, VAGTS & MCDONNELL, SECURED TRANSACTIONS
UNDER THE UNIFORM COMMERCIAL CODE § 16.10[3][b] (2009).

167. See id. § 16.10[3].
168. U.C.C. § 9-102(a)(2).
169. In re Heide, 915 F.2d 531 (9th Cir. 1990); Freeborn v. Seattle Tr. Sav. Bank,

617 P.2d 424 (Wash. 1980).
170. Greenbaum v. Smith, 409 A.2d 621 (D.C. App. 1979) (subvendee cannot

enforce primary contract against vendor due to lack of privity when
subvendor did not assign main contract to subvendee and subvendee has
no equitable claim to that contract).
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A contract to sell in the future property not presently owned is not
illegal. But it will be noted that in most of the cases so holding the
seller is not speculating without an established right or claim against
the property, but has either some estate in the premises or a right to
become owner.171 The fact that seller has no title, other than a
contract right to acquire title, does not excuse the buyer from perfor-
mance.172 If the buyer knows of the seller ’s contract right and
breaches, the buyer is liable for damages equal to the seller ’s loss of
profit.173

171. Easton v. Montgomery, 27 P. 280 (Cal. 1891); Peterson v. Howell, 126 So.
362 (Fla. 1930); Life Sav. & Loan Ass’n v. Bryant, 467 N.E.2d 277 (Ill. App.
Ct. 1984); Noel v. Pelican Well Logging Serv., Inc., 640 So. 2d 529 (La. Ct.
App. 1994) (buyer not entitled to rescind due to seller ’s lack of title; seller
was shareholder in company that owned land, and company was willing to
convey at closing); Drew v. Bowen, 146 A. 254 (Vt. 1929); see Robinson v.
Pattee, 222 S.W.2d 786, 788 (Mo. 1949).

172. Harrington v. Heaney, 101 A.2d 838 (D.C. 1953); Williams v. Bell, 190
S.E.2d 818 (Ga. Ct. App. 1972) (buyer cannot recover down payment due
to seller ’s lack of title at time of contracting); Scriven v. Abrams, 38 Misc.
2d 582 (N.Y. Sup. Ct. 1962); Renner v. Crisman, 127 N.W.2d 717 (S.D.
1964). It is sufficient if seller is able to convey title to the purchaser when
the time for performance arrives. Viramontes v. Fox, 335 P.2d 1071 (N.M.
1959). Same, where subvendor contracted with owner after execution of
subcontract. Meeks v. Romen Petroleum, Inc., 452 So. 2d 1191 (La. Ct.
App. 1984). Lack of title to part of the property at the time seller started
action against purchaser was held insufficient to bar enforcement of
the contract where seller acquired the missing title after joinder of issue.
There was no evidence of fraud or knowledge by seller of the defect before
institution of the action. Wiegman v. Alexander, 90 N.W.2d 273 (Wis.
1958). Compare the situation where the seller who signs is a tenant by the
entirety or a tenant in common of the property. See supra section 2:3.

173. Tague Holding Corp. v. Harris, 165 N.E. 834 (N.Y. 1929), Annot., 52
A.L.R. 1511, (1928). The same measure of damages was applied to breach
of an agreement to take an assignment of the buyer ’s interest in a contract
of sale. Giumarra v. Harrington Heights, 109 A.2d 695 (N.J. 1954). This is
the general rule, unless the price fixed in the main contract is less than
market value. On the theory that the subvendor can always sell at market
value, his claim against the subvendee for damages may be limited to the
difference between market value and the price fixed by the subcontract. See
McDaniel v. Daves, 123 S.E. 663 (Va. 1924).

A subvendee, who had assumed the head contract, and whose breach
resulted in forfeiture of the head contract, was held liable to the buyer-
subvendor for the sums unpaid on the subcontract. Difference between the
value of the property and the purchase price under the subcontract was not
considered. The forfeiture of the head contract and some evidence of
subvendor ’s inability to make payments to avoid this excused the sub-
vendor from minimizing damages. Smith v. King, 722 P.2d 796 (Wash.
1986). The latter may be compared to those situations where restitution is
excused in case of rescission.
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The same rules may not apply if the seller has no claim whatsoever
to the property. There is authority to the effect that the contract of a
person to sell land that he does not own, or have the power to own, is a
nullity, or is at least subject to rescission by the buyer at any time
before the seller should acquire title.174 Similar issues are raised when
heirs or devisees contract to sell real property owned by the decedent
prior to the completion of probate proceedings or other appropriate
proceedings. A contract made by heirs, who have “jumped the gun,” is
enforceable against the heirs if they have the ability to take the steps
that are necessary to perfect legal title.175

These questions can be minimized, when the seller is not the owner
of record, if his right in the premises is set forth in the contract of sale
and provisions appropriate for both parties are included.176 Even
though the seller generally does not need to have good title prior to
closing, the seller may expressly agree to demonstrate good title at an
earlier time.177 When the seller is not the owner of the fee but has a
contract right to buy the property, that seller is a subvendor and his

174. Lebovitz v. Porter, 252 S.W.2d 144 (Tenn. Ct. App. 1952). Cf. Youngblood v.
Jackson, 229 P. 585 (Okla. 1924). In Winn v. Strong, 194 N.W. 50 (Iowa
1923), a remote subvendee recovered his down payment from the executor
of his seller, but it is not clear if recovery was predicated upon plaintiff ’s
failure to obtain a deed with his seller ’s covenants, a failure of an
intermediate buyer to join, or because of the inability of defendant to
comply with a contractual requirement that seller furnish an abstract
showing merchantable title in seller.

175. Douglas v. Lyles, 841 A.2d 1 (D.C. 2004) (buyer entitled to specific
performance when heirs signed contract prior to appointment of personal
representative). The Douglas court observed:

[T]here is nothing strange or unusual about a seller agreeing to sell
property that he does not at the time own outright. The short
selling of stock or a sale by a merchant of goods that he plans to
acquire in the future are obvious examples. But even more is
involved here. Appellees are the heirs of Ernestine Lyles’ estate
and entitled to distribution pursuant to the probate proceedings
now under way. It is quite lawful for an anticipatory owner to
contract to sell property before title has passed to him and such a
contract is generally enforceable against the anticipatory owner.

176. The contract will often describe the efforts that the seller must undertake
to acquire title. See Caggiano v. Pomer, 363 N.Y.S.2d 117 (App. Div. 2d
Dep’t) (subvendor ’s obligation “to take all necessary action to acquire
title” breached when vendor, apparently in breach of main contract, sold
to third party), appeal dismissed, 329 N.E.2d 663 (N.Y. 1975).

177. Yellowstone II Dev. Grp., Inc. v. First Am. Title Ins. Co., 20 P.3d 755
(Mont. 2001) (parties modified general rule when seller under installment
land contract promised “simultaneously with the execution of this Agree-
ment [to] execute a good and sufficient Warranty Deed, regular on its face,
suitable for recording” to convey title “free and clear of liens and
encumbrances”).
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buyer ’s right to a vendee’s lien is circumscribed.178 Accordingly, the
buyer would be well advised to have his down payment put in escrow
rather than to pay it directly to the subvendor. And the subvendor
should not agree to a provision that might be appropriate for a seller-
owner, to the effect that seller will deliver an abstract showing market-
able title in the seller.179 Instead, the subvendor should agree as
follows:

to convey said premises by good and sufficient deed of the party
of the first part, or anyone holding title thereto, conveying a good
title, free from all encumbrances, excepting. . . .

Specific performance litigation raises complications. There appear
to be no generally accepted rules, with decisions turning on the
particular facts of each case. In an action brought by the subvendee
against the vendor, courts grant specific performance if the plaintiff
demonstrates substantial equities.180 In the absence of such equities,
the court invokes the lack of privity as a bar.181 In one case, a
subvendee has been held entitled to specific performance against the
vendor directly where the vendee sought to renege against the
subvendee.182

Rather than sue the vendor directly, the subvendee sometimes brings
a specific performance action only against the vendee-subvendor.
The court may compel the subvendor to exercise his right to purchase
under the main contract in order to enable him to perform under the
subcontract.183 But a subvendor will not be directed to sue his seller for
specific performance where, by reason of his breach or otherwise, the
subvendor has no enforceable right to the property.184

178. See text at infra notes 185–87.
179. This was apparently the situation in Winn v. Strong, 194 N.W. 50 (Iowa

1923).
180. 5A A. CORBIN, CONTRACTS § 1143 (1964); 4 STAN. L. REV. 443 (1952).

Specific performance was given a subvendee against the seller in Lewis v.
Brown, 321 S.W.2d 313 (Tex. Civ. App. Ft. Worth 1959). Even a subvendee
who has contracted to buy part of the property may have rights enforceable
in equity against the seller. See Clark v. N.Y., N.H. & H.R.R., 107 N.Y.S.2d
721 (App. Div. 1st Dep’t 1951).

181. Greenbaum v. Smith, 409 A.2d 621 (D.C. App. 1979) (summary judgment
for vendor based on lack of privity).

182. Daliendo v. Minardi, 195 Misc. 657 (N.Y. Sup. Ct. 1949). The seller was
held a proper party defendant in a suit for specific performance brought by
the subbuyer. Thurman v. Trim, 477 P.2d 579 (Kan. 1970).

183. Cutler v. Lovinger, 180 N.W. 462 (Mich. 1920); Brin v. Michalski, 154
N.W. 110 (Mich. 1915); Vaughn v. Rosencrance, 38 N.W.2d 822 (S.D. 1949).

184. James L. Callan, Inc. v. Estfred Corp., 123 N.W.2d 446 (Wis. 1963).
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Ordinarily, a vendee has a lien upon the premises, commonly
known as a “vendee’s lien,” to the extent of his down payment.185

The subvendee may have such lien to the extent of the subvendor ’s
interest in the land.186 But except for this derivative right through the
subvendor there is nothing in the property to which a lien could attach
in favor of the subvendor.187

A default by the vendee-subvendor under the primary contract
jeopardizes the subcontract. The seller may seek to terminate or
cancel the primary contract as a cloud on his title without notice
to or joinder of the subvendee. Early cases generally allow
cancellation without notice,188 but more recent decisions require
notice.189 Notice given by the seller to the subvendee does not dispense
with the need for the seller to notify the vendee-subvendor. If the
vendee’s transfer was an assignment, notice to the assignee would
suffice, but when the vendee’s transfer is a subcontract, the vendee is
entitled to notice of any default.190

Instead of seeking to cancel the prime contract due to the default,
the seller may bring an action for damages against the subvendee,
but the lack of privity insulates the subvendee from liability.191 Nor
can the seller sue the vendee-subvendor for the profit generated by the
subcontract. The seller is entitled only to the benefit of his bargain.192

185. Elterman v. Hyman, 84 N.E. 937 (N.Y. 1908); 46 YALE L.J. 1397, 1400
n.16 (1937); 29 MICH. L. REV. 1103 (1931). For a comprehensive discus-
sion of vendee’s liens in New York, see N.Y. LEGIS. DOC. NO. 65(C) (1961).

186. Epstein v. Kroopf, 218 N.Y.S. 644 (App. Div. 2d Dep’t 1926), noted in 36
YALE L.J. 716 (1927).

187. See McWilliams v. Jenkins, 72 Ala. 480, 486 (1882); 4 U. CIN. L. REV. 368,
372 (1930). Cf. Jarman v. Kleeburg, 136 So. 448 (Fla. 1931); Edwards v.
Tenney, 154 P.2d 143 (Idaho 1944).

188. Bishop v. Barndt, 184 P. 901(Cal. Ct. App. 1919); Porter v. Barrett, 206 N.W.
532, 533 (Mich. 1925); Bird v. Hall, 130 Mich. 374 (1874); Johnston v.
Austin, 748 P.2d 1084 (Utah 1988).

189. Yu v. Paperchase P ’ship, 845 P.2d 158, 166 (N.M. 1992); Knauss v. Miles
Homes, Inc., 173 N.W.2d 896, 900 (N.D. 1969); Sofie v. Kane, 650 P.2d
1124 (Wash. Ct. App. 1982).

190. Roberts v. Morin, 645 P.2d 423, 426 (Mont. 1982) (vendee’s position after
making subcontract is comparable to that of mortgagee who takes lien on
vendee’s interest; mortgagee is entitled to notice of default from seller).

191. A subvendee does not assume the prime contract by implication or by
agreeing to abide and be bound by the conditions in the prime contract.
The prime seller is no third-party beneficiary of the subcontract.
Hansen v. Green River Grp., 748 P.2d 1102 (Utah Ct. App. 1988).

192. Bank of Toronto v. Lengkeek, 436 N.W.2d 271, 275 (S.D. 1989) (vendee-
subvendor quitclaimed his interest to vendor after having assigned sub-
contract to third party (bank); court concluded that bank had right to
collect payments under subcontract).
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Many of the problems involved in an assignment or subcontract
might be handled better by a novation, under which the original
contract is rescinded and, simultaneously, a new contract is made
between the seller and the new party. This requires further negotiation
with the seller, which may not be feasible and is not commonly done.

When the choice is between an assignment or subcontract, the
former offers some advantages to the ultimate purchaser. An assign-
ment, however, may not be feasible when the subpurchase involves
only part of the property involved in the main contract or when the
vendee, for reasons of his own, is unwilling to do business except on
the basis of a subcontract. Furthermore, as has been noted, an assign-
ment also poses risks for an assignee. The assignor-vendee also
assumes a risk, that is, that his obligations under the contract may
not be performed, as expected, by the assignee. A method of handling
these risks is indicated in the following section.

§ 3:7 Forms of Assignment of Contracts of Sale

A brief instrument suffices to assign the buyer ’s interest in a
contract of sale. Frequently, an assignment is effected by adding an
endorsement to the contract, reading:

For value received, the within contract and all the right, title
and interest of the purchaser therein are hereby assigned to
______________ and the said assignee hereby assumes all obliga-
tions of the purchaser therein.

Dated: __________________

______________________
[signatures]

This transfers the buyer ’s rights. But that may not be sufficient. It
does not transfer any claim that the buyer may have against the sellers for
fraud or rescission.193 Other questions may arise. An assignor who is
liable for performance under the contract of sale must consider the
possibility that this liability will not be discharged by the assignee,
notwithstanding any express assumption by the assignee of this liability;
and that knowledge of this may not come to him until the very time to
close title, when it may be too late for him to arrange necessary financing.

Even if the contract of sale is assignable without the vendor ’s
consent, in every transaction it is prudent for the vendee’s assignee
to contact and deal with the vendor. Prior to entering into the
assignment, the best course of action for the vendee is to get an

193. See supra sections 3:1.7 and 3:1.9.
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estoppel certificate or some other writing signed by the vendor. This
document should confirm many of the representations to be made by
the assignor in the assignment. The vendor should acknowledge
execution of the contract, that it is in full force and effect, that neither
party has defaulted thereunder, and that there are no modifications or
additional agreements between the parties. Sometimes it is not
possible to get such a writing signed by the vendor, in which event
the assignee must take on the risk that the assignor ’s representations
as to the contract are not completely accurate.

If an estoppel from the vendor is not sought or cannot be obtained,
the prospective assignee nevertheless should contact the vendor before
taking the assignment to disclose her intention to take the assign-
ment. This gives the vendor the opportunity to raise concerns, which
may help the assignee both practically and legally. After getting the
assignment, the assignee should notify the vendor in writing, putting
the vendor on notice that the assignee is now full owner of all of the
purchaser ’s rights under the contract. This effectively prevents the
vendor from continuing to deal with the vendee with respect to
performance under the contract and other contract matters. Other-
wise, action taken by the vendor and the vendee could prejudice the
assignee. For example, if the vendor lacks notice of the assignment, an
agreement between the vendor and vendee to cancel the contract will
be binding, relegating the assignee to a damage action against the
vendee-assignor, with no claim to the land or against the vendor.

The assignee has other matters to consider. If the seller ’s title does
not conform to the requirements of the contract of sale, the seller will be
obligated to refund the down payment made to him but this obligation
will not extend to any premium paid for the assignment by the assignee
to the assignor.194 Inasmuch as the buyer-assignor does not impliedly
represent the nature of the seller ’s title,195 the buyer-assignor would not
be liable for the return of the premium in this situation. The result is
similar if the contract of sale is rescindable by the assignee by reason of
damage to the premises by fire or other casualty or of a taking by
eminent domain. These risks are generally not assumed by a well-
advised assignee. There is always a possibility that the seller will refuse
to convey without proper cause. Whether this risk should be allocated to
the assignor or the assignee may be a matter of bargain.

If the contract being assigned provides for a purchase money mort-
gage and obligation, it should permit execution of these instruments by

194. Ganger v. Moffett, 83 A.2d 769 (N.J. 1951) (assignee sued seller and settled
for amount in excess of $100 deposit paid to seller; that action did not
preclude assignee’s suit against assignor based on provision in assignment
calling for refund of $1,200 paid for assignment if seller defaulted).

195. See supra section 3:1.
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the buyer ’s assigns in the buyer ’s stead. Absent such permission, this
agreement should require their execution by the buyer-assignor,196

unless the assignor is himself an assignee (that is, there are multiple
assignments), in which event the assignor should agree to cause the
instruments to be executed by the original buyer.

An assignment agreement may involve a present assignment,
subject to conditions under which the assignee may be privileged to
reassign to the assignor and obtain a refund of any payment made. Or
the agreement may provide for an assignment at the time fixed in the
contract of sale for the delivery of the deed.

The first of the following forms197 involves a present assignment:

Agreement made this __________________ day of ____________,
20___ between a ________________ corporation with an office
at __________________, hereinafter designated as the “Assignor,”
and _____________________ a corporation with an office
at __________________, hereinafter designated as the “Assignee.”

Witnesseth, that the Assignor agrees to sell and the Assignee
agrees to purchase the buyer’s interest in and to:

A contract of sale (hereinafter referred to as said “Contract”),
made between ______________, as seller (hereinafter
referred to as the “Seller”) and the Assignor, as purchaser,
with respect to the premises known as ______________,
which premises are more particularly in said Contract
described, and are hereinafter referred to as the “premises,”

together with the down payment made under said Contract and
together198 with all claims and demands of every nature which

196. This may be effected by adding to the forms of agreement set forth in this
section:

On the delivery of the deed under the said contract of sale, the
Assignor, as buyer under said contract, will execute the purchase
money mortgage therein provided for and any other instruments
relating thereto, the execution of which is required by said contract.

197. The forms in this section are based on agreements made available through
the courtesy of the late Lawrence Cohen and Emanuel Lubin and Emanuel
E. Weisberg, Esqs., of the New York Bar, and revised in some respects by
Milton Friedman. Mr. Friedman is indebted to Mr. Weisberg for sugges-
tions in connection with this section.

198. The language following “and together” transfers to the assignee any claim for
fraud or rescission that the buyer-assignor may have against the seller. Query:
If, in a transaction contemplated by this assignment, the assignor should
include this language, with the possible result of an election by the assignee to
rescind the contract of sale which is being assigned at a premium.
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the Assignor may now or hereafter have or be entitled to on
account of said Contract and the negotiations leading thereto. The
Assignee has examined and initialed an executed copy of said
Contract and is familiar with the terms thereof. The Assignor has
simultaneously herewith delivered to the Assignee said Contract
and an assignment thereof in form intended to carry out this
agreement.

The parties hereto further agree as follows:

1. The consideration for this sale is $100,000, of which $40,000
represents the down payment made by the Assignor on the
execution of said Contract, which consideration has been
paid on the execution hereof, as follows:
(a) $40,000 to the Assignor;
(b) $60,000 to ______________ Esq., of ______________

(hereinafter designated the “Escrowee”), which shall be
held by him in escrow in accordance with the provisions
of this agreement. By his signature at the end of this
agreement, the Escrowee acknowledges receipt by
check of the sum of $60,000 and agrees to be bound
by the provisions of this agreement.

2. The Assignor represents:
(a) it is the owner of the buyer’s interest in said Contract and

that said ownership is unencumbered;
(b) it has full authority to make this agreement;
(c) said Contract is unmodified and there is no breach

thereof by either party thereto; and
(d) there has been no waiver of any of the terms, conve-

nants or conditions of said Contract.
The Assignor makes no representations with respect to the
nature of the title of the Seller under said Contract.

3. Said Contract shall not be modified, cancelled, or surren-
dered, nor shall the time therein provided for the delivery of
the deed be extended or adjourned, without the prior consent
of the Assignor, unless the Assignee shall give the Escrowee
notice (and deliver a copy thereof to the Assignor) to pay to
the Assignor unconditionally the moneys held in escrow. The
provisions of this paragraph 3 shall be inapplicable to the
right of the Seller, as set forth in said Contract, to use a
maximum of ____ days to cure any defect in Seller’s title.

4. The Escrowee is authorized to pay to the Assignor the moneys
held in escrow by him on the occurrence of any of the
following:
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(a) The closing to title pursuant to said Contract, or the
Assignee’s acceptance of a deed to the premises; or

(b) A default by the Assignee in the performance of the
buyer’s obligations under said Contract, resulting in the
cancellation or termination of said Contract, or as a result
of which title shall not be closed thereunder;199 or

(c) The failure, without proper cause, or the default of the
Assignee to close title pursuant to the provisions of said
Contract; or

(d) An extension or adjournment by the Assignee of the time
for the delivery of the deed, without the Assignor’s prior
written consent.

5. The Assignor has applied to ______________ for title exami-
nation and insurance and for a survey of said property. The
Assignor hereby transfers its rights in the same to the Assignee
and the Assignee assumes liability for the payment of the
charges therefor. The Assignee shall deliver to the Assignor
with reasonable promptness a copy of the title report and
survey, and copies of all communications which the
Assignee, or its attorneys, shall have with the said title
insurance company and with the Seller.

6. A. If:
(a) the Seller’s title to said property shall not be in the

form to which the purchaser is entitled under said
Contract (a matter which shall be determined by
the willingness or unwillingness of said title com-
pany to insure title without exception, except as set
forth in said Contract200); or

(b) the buyer under said Contract shall be entitled to
cancel said Contract, by reason of damage to the
premises by fire or other casualty, or by a taking by
eminent domain,

the Assignee may elect, by notice to the Assignor and the
Escrowee, to receive from the Escrowee the moneys held
by him in escrow, plus the sum paid under subdivision (a)

199. Cf. Anderson v. Allison, 471 P.2d 772 (Or. 1970) (allowing assignor to
recover remainder of price for assignment after assignee defaulted in
making payments on prime contract, leading to seller ’s cancellation of
prime contract).

200. The assignor cannot prudently agree to this, i.e., a nonjudicial determina-
tion of the sufficiency of title, unless the contract of sale being assigned
contains a comparable provision, e.g., “The seller shall give and the
Purchaser shall accept a title such as title insurance company will approve
and insure.”
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of paragraph 1 hereof, provided that the Assignee
shall reassign to the Assignor the buyer’s interest in said
Contract, without impairment thereof. In such event the
Assignee will deliver to the Assignor any title report and
survey received by the Assignee pursuant to paragraph 5
hereof and the Assignor shall pay the net cost thereof.

B. Any right of election given the Assignee under this
paragraph 6 shall be waived unless exercised at least
ten days prior to the time in said Contract provided for
the delivery of the deed thereunder, except (a) that if any
such right shall be based on subdivision A(a) of this
paragraph 6 and if the Assignee’s receipt of its title report
shall have been delayed, the Assignee shall have an
additional time to elect, commensurate with such delay;
and (b) if any event mentioned in subdivision A(b) of this
paragraph 6 shall occur within 10 days of said time for
the delivery of the deed, the Assignee may make such
election within ten days after such occurrence.

C. If the Assignee shall fail to exercise an election under
this paragraph 6 the moneys held in escrow shall be paid
to the Assignor and the Assignee shall be relegated to
such remedies as it may have under said Contract.

7. If the Seller shall refuse without proper cause to deliver a
deed pursuant to said Contract the moneys held in escrow
shall be paid to the Assignor, and the Assignee shall be
relegated to such remedies as it may have under said
Contract.201

8. The Escrowee is acting hereunder as a stakeholder only and
without compensation and shall not be liable for the payment
of any interest or court costs in any action that may be
brought to recover the moneys held in escrow, or any part
thereof, unless he shall fail or refuse to pay over any such
moneys pursuant to a judgment, order or decree that shall be
final beyond possibility of appeal.

9. No assignment of said Contract or of this agreement by either
party hereto, or its successors or assigns, shall be effective or
binding upon the other, or its successors or assigns, unless

201. Paragraph 7 leaves the Assignee to his remedies against the Seller in case of
Seller ’s refusal to deliver a deed. The Assignee may be given the same right
in this situation to reimbursement of the consideration paid, on reassign-
ing to the Assignor, as is given him by paragraph 6 in case of defective title,
damage by fire, etc., or a taking by eminent domain, by deleting paragraph 7
and adding a subdivision (c) to paragraph 6A, following subdivision (b),
reading: (c) the seller shall refuse without proper cause to deliver a deed
pursuant to said contract.
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notice thereof, containing the name and address of such
assignee shall be furnished to such other party in the manner
herein provided for.

10. Any notice, demand or other communication which may or
shall be required to be given hereunder shall be by registered
mail addressed to the address hereinabove set forth for the
party in question or to such other address as such party shall
in like manner furnish. The date of deposit of such registered
mail in any United States post office or branch post office
shall be deemed to be the date of service of delivery thereof.

11. This agreement may not be changed, modified, discharged,
or terminated orally or in any manner other than by an
agreement in writing signed by the parties hereto.

In Witness Whereof, the parties hereto have executed these
presents the day and year first above written.

The following is generally similar to the preceding agreement, but it
provides that the contract of sale will not be assigned until the time
fixed for delivery of the deed. For this reason it gives the Assignor a
greater control in the interim.

Agreement made this ________ day of _______________, 20___
between _____________________, a ______________ corporation
with an office at ___________________, hereinafter designated
as the “Assignor,” and ______________ a corporation with an
office at ______________, hereinafter designated as the
“Assignee.”

Witnesseth, that the Assignor agrees to sell and the Assignee
agrees to purchase the buyer’s interest in and to:

A contract of sale (hereinafter referred to as said “Contract”),
made between ______________, as seller (hereinafter re-
ferred to as the “Seller”) and the Assignor, as purchaser,
with respect to the premises known as ______________,
which premises are more particularly in said Contract
described, and are hereinafter referred to as the “premises,”

together with the down payment under said Contract and to-
gether202 with all claims and demands of every nature which the
Assignor may now or hereafter be entitled to on account of said
Contract and the negotiations leading thereto. The Assignee has
examined and initialed an executed copy of said Contract and is
familiar with the terms thereof.

202. See supra note 198.
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The parties hereto further agree as follows:

1. The consideration for this sale is $100,000, payable as follows:
$40,000 on the execution of this contract, the receipt of
which by check is hereby acknowledged; and

$60,000 the balance, on the delivery of said Contract and an
assignment thereof as provided in paragraph 4 hereof, in cash
or certified check of the Assignee to the order of the Assignor,
drawn on a bank which is a member of the ______________
Clearing House Association.

In no circumstances shall the Assignor be obliged to accept
an endorsed check.

2. The Assignor represents that the following are true:
(a) it is the owner of the buyer’s interest in said Contract and

that said ownership is unencumbered;
(b) it has full authority to make this agreement;
(c) said Contract is unmodified and there has been no

waiver of any of the terms, covenants or conditions of
said Contract.

The Assignor makes no representations with respect to the
nature of the title of the Seller under said Contract.

3. The Assignee shall apply promptly to the ______________ for
title examination and insurance and a survey of the premises,
and shall deliver copies thereof, promptly after their receipt,
to the Assignor. The Assignee shall also deliver to the
Assignor, with reasonable promptness, copies of all commu-
nications between the Assignee, or its attorneys, and the said
title insurance company or the Seller.

4. The transaction shall close at ________ o’clock __.M., on the
_____________ day of ______________, 20___ at the office of
the attorneys for the Seller, ______________, at ______________,
at which time the balance of the purchase price hereunder
shall be paid and the Assignor shall deliver an executed copy
of said Contract, together with an assignment thereof, to the
Assignee, and the Assignee shall deliver to the Assignor an
assumption by the Assignee of the Assignor’s obligations under
said Contract, and shall agree to hold the Assignor harmless of
and from all obligations of the Assignor as purchaser under said
Contract. Such assignment and assumption shall be in the form
hereto annexed and marked “Exhibit A.”

5. If:
(a) the Assignor’s title to said property shall not be in the

form to which the purchaser is entitled under said
Contract (a matter which shall be determined by the
willingness or unwillingness of said title insurance
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company to insure title without exception except as set
forth in said Contract203); or

(b) the buyer under said Contract shall be entitled to cancel
said Contract, by reason of damage to the premises by fire
or other casualty, or by a taking by eminent domain; or

(c) the Seller shall refuse without proper cause to deliver a
deed pursuant to said Contract,204

the Assignee may elect, to cancel this agreement and receive
from the Assignor a refund of the money paid on the execu-
tion of this agreement. Upon the making of such payment this
agreement shall cease to have any force or effect and neither
party hereto shall have any rights against the other hereunder.
If, at the time of such cancellation, the Assignee shall deliver
to the Assignor a title report and survey received by the
Assignee pursuant to paragraph 3 hereof the Assignor shall
pay the net cost thereof.

6. If the Assignee shall fail for any reason, other than that set
forth in paragraph 5 hereof, to fulfill its obligations under this
agreement and the obligations of the buyer under said
Contract, the money paid on the execution of this agreement
may be retained by the Assignor as liquidated damages and
the Assignee shall have no rights in this agreement or said
Contract.205

7. The acceptance of said Contract and the assignment thereof,
pursuant to paragraph 4 hereof, shall be deemed a full
performance by the Assignor of its obligations under this
agreement.

8. The Assignor shall not, without the prior written consent of
the Assignee, agree to the modification, cancellation, or
surrender of said Contract, not to an extension or adjourn-
ment of the time for the delivery of the deed thereunder.

9. No assignment of said Contract or of this agreement by either
party hereto, or its successors or assigns, shall be effective or
binding upon the other, or its successors or assigns, unless
notice thereof, containing the name and address of such

203. See supra note 200.
204. Cf. supra note 201.
205. It would be of advantage to the Assignee to add to this paragraph:

Such retention of moneys paid on the execution of this agreement
shall be the sole remedy of the Assignor.

But this addition would relieve the Assignee of any obligation to complete
the contract of sale. Compare the discussion of liquidated damages in infra
section 23:5.9.
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assignee shall be furnished to such other party in the manner
herein provided for.

10. Any notice, demand or other communication which may or
shall be required to be given hereunder shall be by registered
mail addressed to the address hereinabove set forth for the
party in question or to such other address as such party shall
in like manner furnish. The date of deposit of such registered
mail in any United States post office or branch post office
shall be deemed to be the date of service of delivery thereof.

11. This agreement may not be changed, modified, discharged or
terminated orally or in any manner other than by an agree-
ment in writing signed by the parties hereto.

In Witness Whereof, the parties hereto have executed these
presents the day and year first above written.

[execution and acknowledgments]

[add Exhibit A, consisting of form of assignment and assumption
of contract of sale]

Neither of these forms gives assurance that the assignee will
complete the purchase and that the vendee-assignor may forget about
his liability as purchaser under the contract of sale. No legal instru-
ment can do this or assure that a party to an agreement will not default
thereunder. A substantial down payment is helpful and if, in addition,
the assignor learns that the assignee has arranged any necessary
financing, the problem is minimized. It is also helpful to have an
assignee who is financially responsible. The vendee-assignor will have
no problem in this respect if his liability under the contract of sale is
limited to a loss of the down payment.206

206. See infra section 6:17.
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