
TELECOMMUNICATIONS  
LAW

ANSWER BOOK 
2018 Edition



PLI’S COMPLETE LIBRARY OF TREATISE TITLES

ART LAW
Art Law: The Guide for Collectors, Investors, Dealers & Artists

BANKING & COMMERCIAL LAW
Asset-Based Lending: A Practical Guide to Secured Financing
Consumer Financial Services Answer Book
Equipment Leasing–Leveraged Leasing
Financial Institutions Answer Book: Law, Governance, Compliance
Hillman on Commercial Loan Documentation
Hillman on Documenting Secured Transactions: Effective Drafting and Litigation
Maritime Law Answer Book

BANKRUPTCY LAW
Bankruptcy Deskbook
Personal Bankruptcy Answer Book

BUSINESS, CORPORATE & SECURITIES LAW
Accountants’ Liability
Anti-Money Laundering: A Practical Guide to Law and Compliance
Antitrust Law Answer Book
Broker-Dealer Regulation
Conducting Due Diligence in a Securities Offering
Corporate Compliance Answer Book
Corporate Legal Departments: Practicing Law in a Corporation
Corporate Political Activities Deskbook
Corporate Whistleblowing in the Sarbanes-Oxley/Dodd-Frank Era
Covered Bonds Handbook
Cybersecurity: A Practical Guide to the Law of Cyber Risk
Derivatives Deskbook: Close-Out Netting, Risk Mitigation, Litigation
Deskbook on Internal Investigations, Corporate Compliance, and White Collar Issues
Directors’ and Officers’ Liability: Current Law, Recent Developments, Emerging Issues
Doing Business Under the Foreign Corrupt Practices Act
EPA Compliance and Enforcement Answer Book
Exempt and Hybrid Securities Offerings
Fashion Law and Business: Brands & Retailers
Financial Product Fundamentals: Law, Business, Compliance
Financial Services Mediation Answer Book
Financial Services Regulation Deskbook
Financially Distressed Companies Answer Book
Global Business Fraud and the Law: Preventing and Remedying Fraud and Corruption
Hedge Fund Regulation
Initial Public Offerings: A Practical Guide to Going Public
Insider Trading Law and Compliance Answer Book
Insurance and Investment Management M&A Deskbook
International Corporate Practice: A Practitioner’s Guide to Global Success
Investment Adviser Regulation: A Step-by-Step Guide to Compliance and the Law
Legal Guide to the Business of Marijuana
Life at the Center: Reflections on Fifty Years of Securities Regulation
Mergers, Acquisitions and Tender Offers: Law and Strategies
Mutual Funds and Exchange Traded Funds Regulation
Outsourcing: A Practical Guide to Law and Business
Privacy Law Answer Book
Private Equity Funds: Formation and Operation
Proskauer on Privacy: A Guide to Privacy and Data Security Law in the Information Age
Public Company Deskbook: Complying with Federal Governance & Disclosure Requirements
SEC Compliance and Enforcement Answer Book
Securities Investigations: Internal, Civil and Criminal

PLI's Complete Treatise Library (6x9 page size).fm  Page i  Monday, June 11, 2018  2:58 PM



Securities Law and Practice Deskbook
The Securities Law of Public Finance
Securities Litigation: A Practitioner’s Guide
Social Media and the Law
Soderquist on Corporate Law and Practice
Sovereign Wealth Funds: A Legal, Tax and Economic Perspective
A Starter Guide to Doing Business in the United States
Technology Transactions: A Practical Guide to Drafting and Negotiating Commercial 

Agreements
Variable Annuities and Variable Life Insurance Regulation

COMMUNICATIONS LAW
Advertising and Commercial Speech: A First Amendment Guide
Sack on Defamation: Libel, Slander, and Related Problems
Telecommunications Law Answer Book

EMPLOYMENT LAW
Employment Law Yearbook
ERISA Benefits Litigation Answer Book
Labor Management Law Answer Book

ESTATE PLANNING AND ELDER LAW
Blattmachr on Income Taxation of Estates and Trusts
Estate Planning & Chapter 14: Understanding the Special Valuation Rules
International Tax & Estate Planning: A Practical Guide for Multinational Investors
Manning on Estate Planning
New York Elder Law
Stocker on Drawing Wills and Trusts

HEALTH LAW
FDA Deskbook: A Compliance and Enforcement Guide
Health Care Litigation and Risk Management Answer Book
Health Care Mergers and Acquisitions Answer Book
Medical Devices Law and Regulation Answer Book
Pharmaceutical Compliance and Enforcement Answer Book

IMMIGRATION LAW
Fragomen on Immigration Fundamentals: A Guide to Law and Practice

INSURANCE LAW
Business Liability Insurance Answer Book
Insurance Regulation Answer Book
Reinsurance Law

INTELLECTUAL PROPERTY LAW
Copyright Law: A Practitioner’s Guide
Faber on Mechanics of Patent Claim Drafting
Federal Circuit Yearbook: Patent Law Developments in the Federal Circuit
How to Write a Patent Application
Intellectual Property Law Answer Book
Kane on Trademark Law: A Practitioner’s Guide
Likelihood of Confusion in Trademark Law
Patent Claim Construction and Markman Hearings
Patent Law: A Practitioner’s Guide
Patent Licensing and Selling: Strategy, Negotiation, Forms
Patent Litigation
Pharmaceutical and Biotech Patent Law
Post-Grant Proceedings Before the Patent Trial and Appeal Board
Substantial Similarity in Copyright Law
Trade Secrets: A Practitioner’s Guide

PLI's Complete Treatise Library (6x9 page size).fm  Page ii  Monday, June 11, 2018  2:58 PM



LITIGATION
American Arbitration: Principles and Practice
Class Actions and Mass Torts Answer Book
Electronic Discovery Deskbook
Essential Trial Evidence: Brought to Life by Famous Trials, Films, and Fiction
Expert Witness Answer Book
Evidence in Negligence Cases
Federal Bail and Detention Handbook
How to Handle an Appeal
Medical Malpractice: Discovery and Trial
Product Liability Litigation: Current Law, Strategies and Best Practices
Sinclair on Federal Civil Practice
Trial Handbook

REAL ESTATE LAW
Commercial Ground Leases
Friedman on Contracts and Conveyances of Real Property
Friedman on Leases
Holtzschue on Real Estate Contracts and Closings: A Step-by-Step Guide to Buying and 

Selling Real Estate
Net Leases and Sale-Leasebacks

TAX LAW
The Circular 230 Deskbook: Related Penalties, Reportable Transactions, Working Forms
The Corporate Tax Practice Series: Strategies for Acquisitions, Dispositions, Spin-Offs, 

Joint Ventures, Financings, Reorganizations & Restructurings
Foreign Account Tax Compliance Act Answer Book
Internal Revenue Service Practice and Procedure Deskbook
International Tax & Estate Planning: A Practical Guide for Multinational Investors
International Tax Controversies: A Practical Guide
International Trade Law Answer Book: U.S. Customs Laws and Regulations
Langer on Practical International Tax Planning
The Partnership Tax Practice Series: Planning for Domestic and Foreign Partnerships, 

LLCs, Joint Ventures & Other Strategic Alliances 
Private Clients Legal & Tax Planning Answer Book
Transfer Pricing Answer Book

GENERAL PRACTICE PAPERBACKS
Anatomy of a Mediation: A Dealmaker’s Distinctive Approach to Resolving Dollar 

Disputes and Other Commercial Conflicts
Attorney-Client Privilege Answer Book
Drafting for Corporate Finance: Concepts, Deals, and Documents
Pro Bono Service by In-House Counsel: Strategies and Perspectives
Smart Negotiating: How to Make Good Deals in the Real World
Thinking Like a Writer: A Lawyer’s Guide to Effective Writing & Editing
Working with Contracts: What Law School Doesn’t Teach You

Order now at www.pli.edu
Or call (800) 260-4754 Mon.–Fri., 9 a.m.–6 p.m.

Practising Law Institute
1177 Avenue of the Americas

New York, NY 10036

When ordering, please use Priority Code NWS9-X.

PLI's Complete Treatise Library (6x9 page size).fm  Page iii  Monday, June 11, 2018  2:58 PM



TELECOMMUNICATIONS  
LAW

ANSWER BOOK 
2018 Edition

Drinker Biddle & Reath LLP

Practising Law Institute 
New York City 

 
#239457



This work is designed to provide practical and useful infor-
mation on the subject matter covered. However, it is sold with 
the understanding that neither the publisher nor the author is 
engaged in rendering legal, accounting, or other professional 
services. If legal advice or other expert assistance is required, 
the services of a competent professional should be sought.

QUESTIONS ABOUT THIS BOOK?

If you have questions about billing or shipments, or would 
like information on our other products, please contact our 
customer service department at info@pli.edu or at 
(800) 260-4PLI.

For any other questions or suggestions about this book, 
contact PLI’s editorial department at: plipress@pli.edu.

For general information about Practising Law Institute, 
please visit www.pli.edu.

Legal Editor: Lori Wood

Copyright © 2013, 2014, 2015, 2016, 2017, 2018 by Practising Law  
Institute. All rights reserved. Printed in the United States of America. 
No part of this publication may be reproduced, stored in a retrieval 
system, or transmitted in any form by any means, electronic, mechan
ical, photocopying, recording, or otherwise, without the prior written 
permission of Practising Law Institute.

LCCN: 2013946329 
ISBN: 9781402431449



vii

About the Editor

Laura H. PHiLLiPs is the chair of Drinker Biddle & Reath LLP’s Govern
ment & Regulatory Affairs Practice Group, as well as the lead partner  
in the firm’s Telecommunications & Mass Media Team with over thirty 
years of experience working in nearly every aspect of the telecom
munications market. Laura counsels wireless and wired technology 
entrepreneurs and represents these clients on issues related to the 
development of new technologies, including spectrum auctions, net
work interconnection, access, universal service, Voice over Internet 
Protocol (VoIP), broadband deployment and regulatory matters stem
ming from communications service convergence. Laura is a strategic 
advisor to clients on managing government mandates, government 
enforcement, hearings, and compliance matters, with emphasis on the  
Telephone Consumer Protection Act. She also counsels clients on a  
range of regulatory matters, including acquisitions, mergers, and other  
business issues. Laura clerked at the National Telecommunications 
and Information Administration, within the U.S. Department of Com
merce, during the last portion of her law school career. Laura is a past  
President of the Federal Communications Bar Association. She was a 
recipient of the FCBA’s Distinguished Service Award for 2008–2009 and 
remains active on FCBA committees. Laura also served for nine years as  
a member of the board of trustees of Trinity University in Washington,  
D.C., with her last three years as chair. Chambers USA recognized her 
annually since 2009 as one of the “Leaders in their Field” for the Dis
trict of Columbia Telecom, Broadcast & Satellite: Regulatory category.





ix

About the Contributors

KatHerine e. armstrong is counsel in Drinker Biddle & Reath’s Gov
ernment & Regulatory Affairs Practice Group, where she focuses her 
practice on data privacy issues. Katherine assists clients with a wide 
array of data privacy, data security and big data issues. She advises 
on potential privacy and security risks raised by U.S. federal and state 
privacy laws, and on advertising and marketing practices regulated 
by the FTC. Katherine coleads the firm’s Information Privacy, Secu
rity and Governance initiative and serves on the Editorial Board of the 
DBR on Data blog. Katherine brings to her practice more than thirty 
years of consumer protection law enforcement and policy experience 
from the FTC. While at the FTC, Katherine was engaged in policy work 
associated with data broker and big data issues. She led numerous 
Fair Credit Reporting Act (FCRA) law enforcement investigations that 
resulted in consent decrees, and oversaw a number of FCRA rulemak
ings. During her tenure at the FTC, Katherine served as an attorney 
to former Chairman Janet Steiger and Commissioner Sheila Anthony, 
which involved advising on the full range of consumer protection 
issues, including those involving privacy and unfair or deceptive acts 
or practices.

Darren s. CaHr is a partner in Drinker Biddle & Reath LLP’s Intel
lectual Property Practice Group and chair of the Firm’s Advertising & 
Promotions practice. Darren counsels clients on a variety of matters, 
ranging from trademarks, copyrights, rights of publicity, and social 
media issues to parallel imports, advertising, and promotion law. Darren  
has litigated intellectual property and unfair competition cases in 
trial and appellate courts around the nation and has participated 
in challenges before arbitration forums, selfregulatory bodies, and 
the Trademark Trial and Appeal Board. Darren also conducts inter
nal investigations regarding misappropriation of proprietary rights, 
develops IP enforcement strategies, creates branding policies, reviews 
advertising for compliance with regulatory standards, and crafts pro
motion tactics. Darren is a widely published author on topics of poli
tics and popular culture and posts at his blog on social media and 



 TelecommunicaTions law answer Book 2018

x

the law, www.legallysocial.com, and on Twitter @legallysocial. Darren 
speaks regarding issues involving new media and intellectual prop
erty throughout the country.

PHiLiP J. CarDinaLe is a senior associate in Drinker Biddle & Reath’s 
Intellectual Property Group and a member of the Copyright and 
Trademark Team. He counsels his clients on issues involving intel
lectual property rights and their tactical uses in business settings, 
including rights acquisition and licensing, transactions, product and 
packaging design and clearance, legislative and regulatory monitor
ing, and litigation involving assertions and defenses against asser
tions of intellectual property rights. Phil’s practice focuses on issues 
relating to trademarks, trade dress, copyrights, domain names and 
rights of publicity and privacy, including matters involving digital  
and mobile media technologies in the software, fashion, retail, cable 
and entertainment industries. His litigation experience includes pro
ceedings before federal courts, the Trademark Trial and Appeal Board,  
Copyright Royalty Board and International Trade Commission.

miCHaeL P. DaLy is a partner with Drinker Biddle & Reath LLP whose 
practice focuses on class action and appellate litigation. He defends  
highprofile consumer class actions involving issues such as adver
tising, labeling, billing, credit reporting, debt collecting, and telemar
keting. He counsels clients on all aspects of class actions, including 
removing actions, compelling arbitration, coordinating multidistrict  
litigation, enjoining parallel proceedings, striking class action allega
tions, phasing discovery, opposing certification, negotiating settlements,  
designing notice and claims programs, and defending settlements from  
objections and attacks. He also handles highstakes appellate matters 
in class actions and complex commercial matters in state and federal 
courts across the country, often where the underlying case was han
dled by other counsel, and helps clients maximize the defensibility 
of their marketing and enforceability of their contracts, particularly 
their arbitration agreements and class action waivers. He is a fellow of  
the American Bar Foundation, is a Barrister in the O’Brien American 
Inn of Court, was the Chair of the Planning Committee for the American  
Law Institute’s Forum on Class Actions and Aggregate Litigation, and 
is a senior editor of the TCPA Blog, which provides important informa
tion and insight about the Telephone Consumer Protection Act.



 About the Contributors  

xi

seamus C. Duffy is the chair of Drinker Biddle & Reath LLP’s Commu
nications Litigation Practice Group and has extensive experience with 
litigation involving the telecommunications industry. Seamus regu
larly serves as national counsel defending consumer class actions for 
Fortune 100 companies, both in federal multidistrict litigation proceed
ings and their state court equivalents. Seamus represents telecom
munications carriers in a variety of complex business disputes. He 
has particular depth of experience in representing wireless telephone 
and cable television enterprises. He counsels clients on issues such  
as state regulatory incursions into the federal domain or assertion of 
federal preemption of state law claims in asserted class actions. He 
has represented carriers in state and federal court cases across the 
continental United States, in federal multidistrict litigation proceed
ings, and in proceedings before the FCC. Seamus also assists telecom
munications providers in resisting the improper assertion of state 
authority over federally regulated aspects of the industry, both by 
bringing actions for declaratory and injunctive relief and by defending 
against preempted claims. He has managed industry efforts to over
turn preempted state legislation and regulations. He has also defended 
carriers against claims of failure to comply with preempted state laws 
brought by public utilities commissions and state attorneys general. 
Seamus regularly lectures on trial advocacy at programs sponsored 
by the National Institute for Trial Advocacy. He has also lectured at 
the Pennsylvania Bar Institute on litigation, trial practice, and ethical 
issues arising from the representation of corporate clients. He joined 
Drinker Biddle in 1988 following a oneyear federal district court clerk
ship in the U.S. District Court in Philadelphia.

antHony D. gLosson is an associate in Drinker Biddle & Reath’s Gov
ernment & Regulatory Affairs Practice Group. His practice encom
passes privacy, telecommunications, and other emerging issues in 
the field of technology law. His publications include “Active Defense: 
An Overview of the Debate and a Way Forward,” with Mercatus Center 
for Law and Economics and “Data Privacy in Our Federalist System: 
Toward an Evaluative Framework for State Privacy Laws,” in the Fed-
eral Communications Law Journal. He has presented on the issues sur
rounding the use of counterhacking in the private sector. Anthony  
earned his law degree, with high honors, from The George Washington  



 TelecommunicaTions law answer Book 2018

xii

University Law School, where he was EditorinChief of the Federal 
Communications Law Journal, and was recognized as a George Wash
ington Scholar. While in law school, Anthony served as a law clerk for 
the Institute for Justice, Commissioner Ajit Pai of the Federal Commu
nications Commission, and TechFreedom. He received his bachelor’s  
degree from Northern Illinois University.

CinDy P. irani is an associate in Drinker Biddle & Reath LLP’s Govern
ment & Regulatory Affairs Practice Group. Cindy counsels clients on 
compliance with campaign finance laws and regulations at federal, 
state, and local levels of government, including the permissibility of 
political contributions and activities by corporations, PACs, and other 
entities; reporting and registration requirements; ethics restrictions 
imposed on contributors; and paytoplay laws. She advises clients 
on lobbying laws, including the Lobbying Disclosure Act of 1995 and 
state and local lobbying laws, and governmental ethics statutes and 
rules governing gifts and travel. She has implemented internal compli
ance and training programs to ensure adherence to campaign finance, 
lobbying, and ethics laws and rules. Cindy also has a broad range of 
regulatory experience on issues pertaining to telecommunications, 
government contracting, and higher education. She is admitted to 
practice in Illinois and is resident in the firm’s Chicago office.

anDrew C. Kassner is the Chairman and Chief Executive Officer of 
Drinker Biddle & Reath LLP. He chaired the Corporate Restructuring  
Practice Group for almost twenty years. Andy’s practice is concentrated  
in workouts, complex Chapter 11 cases, and related bankruptcy litiga
tion. For over thirty years, he argued cases before more than forty  
different judges in thirty federal jurisdictions throughout the country. 
He has represented clients in more than 350 Chapter 11 cases, including  
debtors, secured creditors, significant unsecured creditors, and inter
ested parties, trustees, committees, and purchasers of assets. Andy 
has also developed particular capability in all aspects of business 
retail and manufacturing restructurings, real estate, hospitality, lease 
finance, telecommunications, and healthcare insolvency matters. Andy  
is a member of the Delaware, New York, and Pennsylvania bars, and 
also the Pennsylvania Bar Association, Philadelphia Bar Association, 
Eastern District of Pennsylvania Bankruptcy Conference, and the 



 About the Contributors  

xiii

American Bankruptcy Institute. He has lectured at the University of  
Pennsylvania Wharton School and appeared on CNN’s Managing with  
Lou Dobbs. He has been featured as a speaker on panels sponsored 
by the American Bankruptcy Institute, the Strategic Research Insti
tute, the National Business Institute, the Turnaround Management 
Association, and Practising Law Institute. Andy also taught advanced 
bankruptcy law at Rutgers University School of Law—Camden and 
was cochair of the Business Law Section Bankruptcy Committee of 
the Philadelphia Bar Association from 2000 to 2005. In 1999, Andy was  
named as one of the “Best Lawyers in Philadelphia” by Philadelphia 
Magazine. In 2005, Andy was inducted as a fellow into the American 
College of Bankruptcy. Andy is selected in editions of The Best Law-
yers in America in the specialty of Bankruptcy and CreditorDebtor  
Rights/Insolvency and Reorganization Law. Since 2015, Andy has been 
ranked by Chambers & Partners USA as one of only two “Star Individu
als” (its highest rating) in Pennsylvania in the area of Bankruptcy.

Joanne Lewers is a partner in Drinker Biddle & Reath LLP’s Litigation  
Practice Group. Her practice is focused on antitrust merger review, 
counseling, and antitrust and other complex litigation. Joanne’s clients  
are involved in a number of different industries, including pharma
ceuticals, healthcare technology, manufacturing, computer hardware 
and software, and other hightech fields. Prior to joining the firm in 
2004, Joanne served for four years at the FTC, where she investigated 
mergers and acquisitions in various industries, including pharmaceu
tical and industrial equipment. While at the FTC, Joanne also served 
as an assistant to the director of the Bureau of Competition. Before 
she joined the FTC, Joanne was an associate in the Washington, D.C.  
office of Clifford Chance Rogers & Wells LLP (now Clifford Chance 
LLP), where she counseled clients about antitrust issues arising from 
mergers and private litigation matters. Joanne is cochair of the Joint 
Conduct Committee of the Antitrust Section of the American Bar 
Association. In the past, Joanne was a vicechair of the Books and 
Treatises Committee, a vicechair of the Joint Conduct Committee, 
and a regular contributor to the monthly ebulletin published by the 
Antitrust Section’s Intellectual Property Committee.



 TelecommunicaTions law answer Book 2018

xiv

Lee g. Petro focuses his practice on representing broadcasters, tele
phone companies, and wireless service providers before the FCC. He  
has represented broadcasters and fixed wireless broadband service 
providers in the issues faced by their transition to digital and to two
way broadband service. He also works with clients who need coun
seling on matters of construction benchmarks, buildout, rights of  
way, tower leasing and siting, and implementation of services more 
generally. He has lent his expertise to clients seeking to lease their 
spectrum excess capacity and to transactions designed to accomplish 
that goal consistent with regulatory requirements. Lee also routinely 
works on transactional matters for a range of communications clients. 
These include asset purchase agreements, spectrum leasing arrange
ments, and interference reduction agreements. Lee also prosecutes 
trademark applications before the Patent and Trademark Office on 
behalf of his telecommunications clients and has represented clients 
before the Antitrust Division of the Department of Justice relating to  
mergersandacquisition issues. Lee is active in the pro bono commu
nity and an active member of the Federal Communications Bar Asso
ciation and its nonprofit charitable and educational organization, the 
Federal Communications Bar Association Foundation. Lee has served 
as Assistant Secretary, Secretary, Treasurer, and Assistant Treasurer 
of the FCBA, and will assume the role of President in the coming year. 
He also has served on the Board of Trustees and as chair of the FCBA 
Foundation and cochair of several FCBA committees, including the 
Constitution and Bylaws Committee and Continuing Legal Educa
tion Committee, during his career. In 2013, Lee was named the FCBA 
Foundation’s “Volunteer of the Year” for his work on the Foundation’s 
College Scholarship Program. Lee authors a monthly column in Radio 
Magazine and has spoken on panels for the National Association of 
Broadcasters, state broadcast associations, the FCC, and the National 
Association of Regulatory Utility Commissioners. Lee graduated from 
the Institute for Communications Law Studies at the Catholic Univer
sity Columbus School of Law, where he served as editor in chief of 
the CommLaw Conspectus: Journal of Communications Law and Policy  
and was the cofounder and editor in chief of dicta. . . , The Columbus 
School of Law student magazine.



 About the Contributors  

xv

JeremiaH PoseDeL is a senior associate on Drinker Biddle & Reath’s 
Privacy & Data Security and Information Technology & Outsourcing 
teams. His practice integrates three distinct but overlapping domains, 
including information technology transactions, global privacy, and 
device security. Jeremiah advises clients on a wide array of transac
tions involving information technology systems and assets, including 
hardware, software and database licensing (inbound and outbound),  
technology development, acquisition and implementation, outsourcing,  
and reselling. In addition, Jeremiah works with clients to develop and  
implement comprehensive privacy and data security programs, as well  
as compliance strategies tailored to specific data processing activities, 
such as crossborder data transfers, digital advertising and big data 
analytics initiatives, medical device servicing, workplace monitoring, 
the use of mobile apps, social media and facial recognition technolo
gies, clinical research, and ecommerce initiatives. His experience 
covers a multitude of industries, ranging from healthcare, technology, 
life sciences, and manufacturing to retail and consumer. Jeremiah is 
also a visiting lecturer of law (information privacy) at Bucerius Law  
School in Hamburg, Germany.

 





xvii

Table of Chapters

Chapter 1 U.S. Communications Law and Policy
Chapter 2 Regulatory Jurisdiction and Enforcement
Chapter 3 Lobbying, Ex Parte Communications, Political 

Contributions, and Gifts
Chapter 4 Duties of Telecommunications Carriers
Chapter 5 Antitrust
Chapter 6 Broadband Regulations and Policies
Chapter 7 Radio Spectrum Regulation and Licensing
Chapter 8 Regulation of Mass Media
Chapter 9 Social Media Use by Broadcasters
Chapter 10 ADA and Disabilities Access Requirements
Chapter 11 Privacy and Data Security
Chapter 12 Bankruptcy
Chapter 13 Foreign Ownership and Participation
Chapter 14 Regulating Customer Relationships
Chapter 15 Copyrights and Communications Content
Chapter 16 FCC Equipment Rules
Chapter 17 Political Broadcasting Rules
Chapter 18 U.S. Indian Tribes and the Indian Country





xix

Table of Contents

About the Editor ............................................................................................. vii
About the Contributors .................................................................................ix
Table of Chapters ......................................................................................... xvii
Table of Contents ...........................................................................................xix
Acknowledgments ....................................................................................... lxv
Table of Abbreviations ............................................................................ lxvii

Chapter 1 U.S. Communications Law and Policy
Laura H. Phillips

Regulated Industries and Practices ......................................................................1-2

Q 1.1 Which types of industries/practices does U.S. 
communications law affect/regulate? ...............................................1-2

Q 1.2 Which types of industries/practices does U.S. 
communications law not affect/regulate? .........................................1-3

Principal U.S. Communications Laws ..................................................................1-3

Q 1.3 What are the principal laws that affect communications  
in the United States? ...........................................................................1-3

Communications Act of 1934 ..............................................................................1-3

Q 1.3.1 What is the Communications Act of 1934? ............................1-3

Telecommunications Act of 1996 ........................................................................1-4

Q 1.3.2 What is the Telecommunications Act of 1996? .....................1-4

Spectrum Act of 2012 ..........................................................................................1-5

Q 1.3.3 What is the Spectrum Act of 2012? ........................................1-5

Other Laws Affecting U.S. Communications ......................................................1-6

Q 1.4 What other laws affect U.S. communications law and policy? ........1-6
Q 1.4.1 What is the effect on U.S. communications of  

election laws?............................................................................1-7
Q 1.4.2 … copyright laws? ....................................................................1-7
Q 1.4.3 … environmental laws? ...........................................................1-7



 TelecommunicaTions law answer Book 2018

xx

Q 1.4.4 … advertising laws? .................................................................1-8
Q 1.4.5 … the Anti-Drug Abuse Act of 1998? ......................................1-8
Q 1.4.6 … public safety laws? ..............................................................1-8
Q 1.4.7 … privacy laws?........................................................................1-9
Q 1.4.8 … Omnibus Budget Reconciliation Act of 1993? ..................1-9

Administrative Procedure Act .............................................................................1-10

Q 1.5 Why is the Administrative Procedure Act important to  
U.S. communications law? ................................................................1-10

Q 1.5.1 Which other laws have an important effect on 
administrative agencies such as the FCC? ..........................1-10

Q 1.6 Do any foreign or international sources of regulation play  
a role in U.S. telecommunications? .................................................1-11

Guiding Policies ....................................................................................................1-11

Q 1.7 Which important policies guide and influence U.S. 
communications law? .......................................................................1-11

Competition ..........................................................................................................1-11

Q 1.7.1 What is the importance of competition? .............................1-11
Q 1.7.2 How does the FCC encourage competition? .......................1-12

Public Access ........................................................................................................1-12

Q 1.7.3 What is the importance of public access to various 
communications platforms? .................................................1-12

Q 1.7.4 How does the FCC increase public access to 
communications platforms? .................................................1-12

Spectrum Efficiency..............................................................................................1-13

Q 1.7.5 What is the importance of spectrum efficiency?................1-13

Chapter 2 Regulatory Jurisdiction and Enforcement
Laura H. Phillips

Relevant Regulatory Agencies .............................................................................2-2

Q 2.1 To what kinds of regulation are communications  
companies generally subject? ............................................................2-2

Q 2.2 What are the different federal agencies that may regulate 
businesses operating in the communications sector? ...................2-3



 Table of Contents  

xxi

Federal Communications Commission ................................................................2-3

Q 2.3 What does the FCC do? .......................................................................2-3
Q 2.4 How is the FCC organized? .................................................................2-4

Q 2.4.1 What are the responsibilities of the Media Bureau? ............2-5
Q 2.4.2 … the Wireless Telecommunications Bureau? .....................2-5
Q 2.4.3 … the Wireline Competition Bureau? ....................................2-5
Q 2.4.4 … the Public Safety and Homeland Security Bureau? .........2-5
Q 2.4.5 … the International Bureau? ...................................................2-5
Q 2.4.6 … the Enforcement Bureau? ...................................................2-5
Q 2.4.7 … the Consumer and Governmental Affairs Bureau? ..........2-6

Q 2.5 How does the FCC establish rules and regulations? .......................2-6

National Telecommunications and Information Administration ......................2-7

Q 2.6 What does the National Telecommunications and 
Information Administration do? ........................................................2-7

Federal Trade Commission ...................................................................................2-8

Q 2.7 What does the Federal Trade Commission do? ...............................2-8
Q 2.7.1 What is the “common carrier exception”? ............................2-8

U.S. Department of Justice ...................................................................................2-8

Q 2.8 What is the role of the Department of Justice in regulating 
the communications industry? ..........................................................2-8

State/Local Government Regulatory Agencies .................................................2-9

Q 2.9 Do states and local governments have regulatory authority 
over participants in the communications industry? ......................2-9

Regulation Across Platforms .................................................................................2-9

Landline Telephone Service ..................................................................................2-9

Q 2.10 Who regulates landline telephone service, and what is the 
extent of regulation? ...........................................................................2-9

Wireless Telephone Service ...............................................................................2-10

Q 2.11 Who regulates wireless telephone service, and what is the 
extent of regulation? .........................................................................2-10

Voice over Internet Protocol ................................................................................2-11

Q 2.12 Who regulates VoIP service, and what is the extent of 
regulation? ..........................................................................................2-11



 TelecommunicaTions law answer Book 2018

xxii

Radio and Television Broadcasters ...................................................................2-11

Q 2.13 Who regulates broadcasters, and what is the extent of 
regulation? ..........................................................................................2-11

Cable Service Providers .....................................................................................2-12

Q 2.14 Who regulates cable service providers, and what is the 
extent of regulation? .........................................................................2-12

Satellite Service ....................................................................................................2-13

Q 2.15 Who regulates satellite service, and what is the extent  
of regulation? .....................................................................................2-13

Broadband Service ..............................................................................................2-14

Q 2.16 What is broadband? ..........................................................................2-14
Q 2.17 How does the FCC regulate broadband? ........................................2-14

Q 2.17.1 What are the Current Open Internet Rules? ........................2-15

Enforcement ..........................................................................................................2-16

Q 2.18 What happens if an entity in the FCC’s jurisdiction does not 
comply with applicable FCC regulations or orders? .....................2-16

Enforcement Actions/Investigations ..................................................................2-16

Q 2.19 How does the FCC conduct enforcement actions/
investigations? ...................................................................................2-16

Sanctions ...............................................................................................................2-17

Q 2.20 What sanctions may the FCC impose? ............................................2-17

Settlements ............................................................................................................2-18

Q 2.21 Can the subject of an investigation/enforcement action 
settle with the FCC? ..........................................................................2-18

Chapter 3 Lobbying, Ex Parte Communications, Political 
Contributions, and Gifts
Cindy P. Irani

Lobbying .................................................................................................................3-3

Lobbying Disclosure Act of 1995 ........................................................................3-3

Q 3.1 What federal laws regulate lobbying in the United States? ...........3-3
Q 3.1.1 How is the Lobbying Disclosure Act enforced? ....................3-3



 Table of Contents  

xxiii

Definitions ...............................................................................................................3-4

Q 3.2 Who is a “lobbyist” under the Lobbying Disclosure Act? ..............3-4
Q 3.2.1 To whom does the Internal Revenue Code’s definition 

of “lobbying” apply? .................................................................3-4
Q 3.2.2 What is a “lobbying contact” under the LDA, and  

how does it differ from “lobbying activity”? .........................3-5
Q 3.2.3 What constitutes “more than one lobbying contact”? ........3-6
Q 3.2.4 How is the 20% threshold calculated? ...................................3-7
Q 3.2.5 What are examples of lobbying contacts and  

lobbying activities? ..................................................................3-7
Q 3.2.6 What is a “lobbying firm” under the LDA? ............................3-8
Q 3.2.7 Who is a “client” under the LDA? ...........................................3-8
Q 3.2.8 Who is a “covered government official” under the LDA? .......3-9

Registration Requirements ...................................................................................3-11

Q 3.3 What are the registration requirements under the LDA? .............3-11
Q 3.3.1 Who must register and by when? .........................................3-11
Q 3.3.2 How does one register as a lobbyist? ..................................3-12

Figure 3-1   LDA Registration Flowchart ...........................................................3-13
Q 3.3.3 What information must be disclosed on a  

registration form? ...................................................................3-14
Q 3.3.4 How does one terminate lobbyist registration? .................3-14

Reporting Requirements ......................................................................................3-14

Q 3.4 What are the reporting requirements under the LDA? .................3-14
Q 3.4.1 When are quarterly lobbying activity reports due? ..........3-14
Q 3.4.2 What information must be disclosed in a quarterly 

report? .....................................................................................3-15
Q 3.4.3 Who must submit semiannual reports? ..............................3-15
Q 3.4.4 What information must be disclosed on a  

semiannual report? ................................................................3-16

Record-Keeping Requirements ...........................................................................3-18

Q 3.5 What are the record-keeping requirements under the LDA? .......3-18

Other Lobbyist Regulation ..................................................................................3-18

Q 3.6 What are some of the restrictions on gifts that lobbyists  
may give? ............................................................................................3-18

Q 3.7 Can a lobbyist be paid on a contingency-fee basis? .....................3-18
Q 3.8 Can a lobbyist serve on a federal board or commission? ............3-19
Q 3.9 What is the Byrd Amendment? ........................................................3-19



 TelecommunicaTions law answer Book 2018

xxiv

Penalties for Violations ........................................................................................3-19

Q 3.10 What are the penalties for violating the LDA? ...............................3-19

State and Local Regulation .................................................................................3-20

Q 3.11 How is lobbying regulated on the state and local levels? ............3-20

Ex Parte Communications ...................................................................................3-20

Q 3.12 What are ex parte presentations? ...................................................3-20
Q 3.13 How are ex parte presentations regulated? ...................................3-20
Q 3.14 What types of proceedings are governed by the FCC’s  

ex parte rules? ...................................................................................3-21

Exempt Proceedings ............................................................................................3-21

Q 3.15 What is an “exempt” proceeding? ...................................................3-21

“Permit-but-Disclose” Proceedings .....................................................................3-22

Q 3.16 What is a “permit-but-disclose” proceeding? ................................3-22
Q 3.16.1 What are the disclosure requirements in  

“permit-but-disclose” proceedings? .....................................3-23

Restricted Proceedings ........................................................................................3-24

Q 3.17 What are “restricted” proceedings? ................................................3-24

Ex Parte Notification Filing Requirements ........................................................3-24

Q 3.18 What filing requirements apply to the ex parte notifications? ......3-24

“Sunshine Agenda” Period Prohibition ............................................................3-25

Q 3.19 What is the “Sunshine Agenda” period prohibition? ....................3-25

Exempt Ex Parte Presentations ...........................................................................3-26

Q 3.20 What ex parte presentations are exempt from the 
prohibitions and disclosure requirements in the  
ex parte rules? ...................................................................................3-26

Penalties for Violations ........................................................................................3-28

Q 3.21 What are the sanctions for parties who violate the  
ex parte rules? ...................................................................................3-28

Political Contributions/Campaign Finance .......................................................3-29

Federal Election Campaign Act .........................................................................3-29

Q 3.22 What are the principal sources of federal regulation of 
campaign finance? .............................................................................3-29



 Table of Contents  

xxv

PACs ......................................................................................................................3-30

Q 3.23 What restrictions are placed on the participation of 
corporations and labor organizations in the federal  
election process? ...............................................................................3-30

Q 3.23.1 What registration and reporting requirements are 
imposed on a “separate segregated fund”? ........................3-30

Q 3.24 What is a non-connected PAC? ........................................................3-31

Contributions ........................................................................................................3-31

Q 3.25 What is a “contribution”? .................................................................3-31
Q 3.25.1 What is not considered a contribution? ..............................3-32
Q 3.25.2 What are the federal contribution limits? ...........................3-32

Q 3.26 What are prohibited contributions? ...............................................3-33
Figure 3-2  FEC Contribution Limits for 2017–18 Federal Elections ...............3-34

Expenditures .........................................................................................................3-35

Q 3.27 What is an “expenditure”? ................................................................3-35
Q 3.27.1 What is not considered an expenditure? .............................3-35
Q 3.27.2 What is an independent expenditure? .................................3-36

State and Local Elections ....................................................................................3-36

Q 3.28 How are state and local elections governed? ................................3-36

Gifts........................................................................................................................3-37

Q 3.29 What gift rules should persons and businesses in the 
telecommunications industry be aware of? ...................................3-37

House and Senate Gift Rules .............................................................................3-37

Q 3.30 What are the gift rules applicable to legislative-branch 
employees? .........................................................................................3-37

Q 3.30.1 Who is subject to the House and Senate gift rules? ...........3-37
Q 3.30.2 What is a “gift”? ......................................................................3-38
Q 3.30.3 What is not considered a “gift”? ...........................................3-38
Q 3.30.4 What restrictions apply to gifts from federally 

registered lobbyists given to congressional  
members and employees? .....................................................3-40

Executive-Branch Gift Rules ................................................................................3-40

Q 3.31 What are the current gift rules applicable to  
executive-branch employees? .........................................................3-40

Q 3.31.1 Who is subject to the gift rules? ...........................................3-41
Q 3.31.2 What is a “gift”? ......................................................................3-42
Q 3.31.3 What is not considered a “gift”? ...........................................3-42



 TelecommunicaTions law answer Book 2018

xxvi

Federal Contractors, Bribes, Gratuities and Other Gifts................................3-44

Q 3.32 What additional restrictions are federal government 
contractors subject to? ....................................................................3-44

Q 3.33 What is the law governing bribery of federal employees? ...........3-44

Chapter 4 Duties of Telecommunications Carriers
Anthony D. Glosson

Definitions ...............................................................................................................4-3

Telecommunications Carriers ...............................................................................4-3

Q 4.1 What is a “telecommunications carrier”? .........................................4-3

Telecommunications Services Versus Information Services ..............................4-4

Q 4.2 What is the difference between “telecommunications 
services” and “information services”? .............................................4-4

Q 4.2.1 Why is the distinction between “telecommunications 
services” and “information services” significant? ...............4-5

Common Carriers ..................................................................................................4-6

Q 4.3 What is a “common carrier”? .............................................................4-6
Q 4.3.1 Why is the “common carrier” designation significant? .......4-6
Q 4.3.2 What is the interplay between the terms 

“telecommunications carriers” and “common  
carriers”? ...................................................................................4-7

Q 4.3.3 Are Internet protocol–based voice services (such 
as Voice over Internet Protocol) and the providers 
of these services considered telecommunications 
services or information services? ..........................................4-8

Regulation of Telecommunications Carriers........................................................4-8

Q 4.4 What obligations apply to all telecommunications carriers? ........4-8

Interconnection .......................................................................................................4-9

Q 4.5 What does it mean to “interconnect”? ..............................................4-9
Q 4.5.1 What is the difference between direct and indirect 

interconnection?.......................................................................4-9
Q 4.5.2 Are telecommunications carriers that provide 

information services eligible for interconnection 
under section 251(a)(1)? .......................................................4-10



 Table of Contents  

xxvii

Q 4.5.3 Are wholesale partners of interconnected VoIP 
service providers telecommunications carriers for 
purposes of section 251(a)? ..................................................4-10

Access by Persons with Disabilities ...................................................................4-10

Q 4.6 What is the basic obligation regarding accessibility to 
telecommunications services by individuals with  
disabilities? ........................................................................................4-10

Q 4.6.1 What services are covered by the disabilities-access 
requirements of section 255? ................................................4-11

Q 4.6.2 How is accessibility measured for purposes of this 
obligation under section 255? ...............................................4-11

Q 4.6.3 How is compatibility measured for purposes of this 
obligation under section 255? ...............................................4-11

Q 4.6.4 When is an action “readily achievable” for purposes 
of section 255? ........................................................................4-12

Q 4.6.5 How are the disabilities-access requirements applied 
in the context of interconnected VoIP services? ................4-12

Regulation of Telecommunications Carriers Providing Interstate and  
Foreign Communications ....................................................................................4-12

Q 4.7 What obligations apply specifically to telecommunications 
carriers engaged in interstate and foreign communications? ......4-12

Q 4.7.1 Who determines if a charge, classification, regulation, 
or practice complies with the requirements of 
sections 201 and 202? ............................................................4-13

Q 4.7.2 What makes a rate “just and reasonable”? .........................4-13
Q 4.7.3 How does the FCC determine what is an “unjust or 

unreasonable discrimination” in violation of  
section 202(a)?........................................................................4-15

Q 4.8 Are there any restrictions on a telecommunications carrier’s 
providing and/or discontinuing interstate or international 
telecommunications services? ........................................................4-16

Q 4.8.1 Are any telecommunications services excluded  
from the discontinuation requirement? ..............................4-19

Schedule of Charges; The Filed-Rate Doctrine .................................................4-19

Q 4.9 What are a common carrier’s obligations with respect to 
filing a schedule of charges? ............................................................4-19

Q 4.9.1 What is the origin of the requirement to file schedules 
of charges? ..............................................................................4-19

Q 4.9.2 Is the filed-rate doctrine still in effect? ................................4-20



 TelecommunicaTions law answer Book 2018

xxviii

Regulation of Local Exchange Carriers .............................................................4-20

Q 4.10 What interconnection obligations specifically apply to local 
exchange carriers? ............................................................................4-20

Resale of Telecommunications Services ............................................................4-21

Q 4.11 What is encompassed by the resale obligations under  
section 251(b)(1)? .............................................................................4-21

Number Portability ..............................................................................................4-21

Q 4.12 What is number portability? ............................................................4-21
Q 4.12.1 What is required of local exchange carriers as to 

number portability? ...............................................................4-21

Dialing Parity ........................................................................................................4-22

Q 4.13 What is dialing parity? ......................................................................4-22
Q 4.13.1 What is required of local exchange carriers as to 

dialing parity? .........................................................................4-22

Access to Right-of-Way .......................................................................................4-22

Q 4.14 What is encompassed by the duty to afford access to  
right-of-way? .......................................................................................4-22

Q 4.14.1 What was the general intent behind the changes to 
the duty to afford access to poles, ducts, conduits, 
and rights-of-way enacted by the 1996 Act? .......................4-23

Q 4.14.2 What is the difference between section 251(b)(4)  
and section 224, as amended? ..............................................4-23

Q 4.14.3 How do the FCC’s rules and policies implement 
and balance the directives of section 224 with the 
narrower duty imposed under section 251(b)(4)?.............4-24

Q 4.14.4 Did the FCC preempt state and local regulations 
regarding access to rights-of-way? .......................................4-25

Reciprocal Compensation ..................................................................................4-25

Q 4.15 What is reciprocal compensation and what is required  
of LECs? ..............................................................................................4-25

Q 4.15.1 What are an LEC’s reciprocal compensation  
obligations? .............................................................................4-25

Q 4.15.2 What rates apply to reciprocal compensation, and 
how are they calculated?.......................................................4-25

Q 4.15.3 Does a so-called bill-and-keep arrangement suffice  
to comply with section 251(b)(5)? .......................................4-26

Q 4.15.4 Does section 251(b)(5) apply to all categories of traffic? .....4-26
Q 4.15.5 What was the justification for treating access traffic 

differently? ..............................................................................4-27



 Table of Contents  

xxix

Q 4.15.6 How did the Connect America Fund Order change  
the requirements under section 251(b)(5)? ........................4-27

Q 4.15.7 How is VoIP traffic treated under section 251(b)(5)? ........4-28

Additional Regulation of Incumbent Local Exchange Carriers .......................4-29

Q 4.16 What obligations apply specifically to incumbent local 
exchange carriers? ............................................................................4-29

Duty of Good-Faith Negotiation ........................................................................4-30

Q 4.17 How is good faith measured or defined for purposes of 
section 251(c)(1)? ..............................................................................4-30

Q 4.17.1 Does the requirement to negotiate in good faith  
apply exclusively to the ILEC? ..............................................4-30

Q 4.17.2 Are there specific examples of conduct or actions  
that constitute a per se violation of the duty to  
negotiate in good faith? .........................................................4-30

Q 4.17.3 What remedies are available if a carrier does not 
negotiate in good faith? .........................................................4-31

Q 4.17.4 How does a requesting carrier commence 
negotiations with an ILEC? ....................................................4-32

Duty to Provide Interconnection .........................................................................4-32

Q 4.18 What are the basic components of the duty to interconnect 
under section 251(c)(2)? ..................................................................4-32

Q 4.18.1 What does the term “interconnection” refer to in the 
context of section 251(c)(2)? ................................................4-32

Q 4.18.2 If interconnection under section 251(c)(2) refers to 
the physical linking of networks, how is it different 
from the similar requirement under section 251(a)(1)? ......4-33

Q 4.18.3 Can a carrier request interconnection from an  
ILEC under section 251(c)(2) to exchange 
interexchange traffic (or toll traffic)? ..................................4-33

Q 4.18.4 What is a “technically feasible” point for purposes  
of section 251(c)(2)? ..............................................................4-33

Q 4.18.5 What factors can be considered to determine if a 
request for interconnection is technically feasible? ..........4-34

Q 4.18.6 Has the FCC identified any per se technically  
feasible points of interconnection? ......................................4-34

Q 4.18.7 If a dispute arises as to the existence of a technically 
feasible point of interconnection, who has the  
burden of proof? .....................................................................4-34

Q 4.18.8 What can the ILEC charge the requesting carrier for 
interconnection under section 251(c)(2)? ..........................4-34



 TelecommunicaTions law answer Book 2018

xxx

Duty to Provide Access to Unbundled Network Elements ..............................4-35

Q 4.19 What is an “unbundled network element” and what is 
required of ILECs? .............................................................................4-35

Q 4.19.1 Who determines which network elements have  
to be offered on an unbundled basis under  
section 251(c)(3)? ..................................................................4-35

Q 4.19.2 How does the FCC determine which specific network 
elements must be offered on an unbundled basis? ...........4-35

Q 4.19.3 Are there any limitations to the use that can be  
given by a requesting carrier to an unbundled 
network element? ...................................................................4-36

Q 4.19.4 How does the FCC determine whether a particular 
network element is subject to the unbundling 
requirement? ...........................................................................4-36

Q 4.19.5 Which specific network elements are subject to 
unbundling under the FCC’s rules? ......................................4-36

Q 4.20 What pricing standard applies to the ILEC’s offering of 
interconnection and unbundled network elements  
under section 251(c)? .......................................................................4-37

Duty to Provide Telecommunications Services at Wholesale Rates ..............4-38

Q 4.21 What is the scope of the duty to allow for the resale of 
telecommunications services under section 251(c)(4),  
and how is it different from the duty that applies to all  
local exchange carriers under section 251(b)(1)? ........................4-38

Q 4.21.1 How are wholesale rates determined for purposes  
of section 251(c)(4)? ..............................................................4-38

Duty to Provide Physical Collocation of Equipment ........................................4-38

Q 4.22 What is collocation? ..........................................................................4-38
Q 4.22.1 What are an ILEC’s collocation obligations? .......................4-39
Q 4.22.2 When is equipment necessary for interconnection or 

access to unbundled network elements? ............................4-39
Q 4.22.3 How does this requirement affect an ILEC’s ability to 

use and manage space in its premises?...............................4-39
Q 4.22.4 Can a requesting carrier collocated in a particular 

ILEC premises interconnect its network and its 
equipment with the network and equipment of a 
third-party carrier collocated in the same premises? .......4-40

Q 4.22.5 Can ILECs impose any restrictions on a requesting 
carrier’s physical access to its collocated equipment? .....4-40



 Table of Contents  

xxxi

Negotiating Interconnection Agreements .........................................................4-40

Q 4.23 How does the process for negotiation of an interconnection 
agreement start? ................................................................................4-40

Q 4.23.1 What happens if the parties cannot reach 
agreement on the rates, terms, and conditions of an 
interconnection agreement? .................................................4-41

Q 4.23.2 Can a state commission choose not to act in response 
to a request for arbitration?..................................................4-41

Q 4.23.3 What standards are state commissions supposed to 
apply in resolving open issues in an arbitration? ..............4-41

Q 4.23.4 Is arbitration under section 252 akin to commercial 
arbitration? .............................................................................4-42

Q 4.23.5 What procedures are available for judicial review of 
state commission determinations? ......................................4-42

Q 4.23.6 Do federal courts have exclusive jurisdiction over 
these requests for judicial review? ......................................4-42

Q 4.23.7 What standard of review applies to the 
determinations of the state commission? ...........................4-42

Q 4.23.8 Does section 252(e)(6) confer on federal courts 
subject matter jurisdiction over actions requesting 
judicial review of a state commission’s interpretation 
of an interconnection agreement? .......................................4-43

Additional Regulation of Bell Operating Companies ......................................4-43

Q 4.24 What additional obligations are imposed on Bell Operating 
Companies? ........................................................................................4-43

Regulation of Commercial Mobile Radio Service ............................................4-44

Q 4.25 What parts of the common carrier regulatory framework 
under the 1934 Act apply to providers of commercial mobile 
radio service? ....................................................................................4-44

Roaming ................................................................................................................4-45

Q 4.26 What is roaming? ...............................................................................4-45
Q 4.26.1 What are CMRS carriers’ obligations with respect to 

roaming? ..................................................................................4-45
Q 4.26.2 What are CMRS carriers’ obligations with respect to 

data roaming? .........................................................................4-46

Privacy of Proprietary Information.....................................................................4-46

Q 4.27 What kinds of protections exist for maintaining the privacy 
of proprietary information? .............................................................4-46

Q 4.27.1 What constitutes CPNI? .........................................................4-48



 TelecommunicaTions law answer Book 2018

xxxii

Q 4.27.2 What do the FCC’s rules require concerning the 
protection of CPNI? ................................................................4-48

Social Obligations ...............................................................................................4-49

Q 4.28 What are some of the social obligations imposed on 
telecommunications carriers? .........................................................4-49

9-1-1 and Enhanced 9-1-1 .................................................................................4-49

Q 4.29 What is E9-1-1? ...................................................................................4-49
Q 4.29.1 Are wireline carriers subject to E9-1-1 requirements?.......4-49
Q 4.29.2 What other E9-1-1 requirements apply to wireless 

carriers? ...................................................................................4-50
Q 4.29.3 What kinds of issues/concerns are raised by the 

transition in technology from wire-based to  
IP-based services? ..................................................................4-50

Universal Service .................................................................................................4-51

Q 4.30 What is Universal Service? ...............................................................4-51
Q 4.30.1 What is the Lifeline program? ...............................................4-51
Q 4.30.2 What is the Schools and Libraries program? ......................4-52
Q 4.30.3 What is the Rural Health Care program? .............................4-52
Q 4.30.4 What is the High Cost program?...........................................4-53

Q 4.31 Who contributes to the Universal Service Fund? ..........................4-53

Relay Services ......................................................................................................4-54

Q 4.32 What are telecommunications relay service and video  
relay service? .....................................................................................4-54

Q 4.32.1 What are telecommunications carriers’ obligations 
with respect to relay services? .............................................4-54

Chapter 5 Antitrust
Joanne Lewers

U.S. Antitrust Law ..................................................................................................5-2

Governing Statutes ................................................................................................5-2

Q 5.1 What are the principal U.S. statutes governing antitrust law? ......5-2
Q 5.1.1 In what contexts, if any, do foreign antitrust laws 

apply to U.S. telecommunications entities? ..........................5-3
Q 5.1.2 Are there significant efforts underway to amend 

the antitrust laws insofar as they apply to the 
telecommunications industry? ...............................................5-3



 Table of Contents  

xxxiii

Enforcement of Antitrust Laws ..............................................................................5-4

Q 5.2 What federal agencies have jurisdiction to enforce  
antitrust laws? .....................................................................................5-4

Q 5.2.1 Does the FCC have jurisdiction to enforce antitrust 
laws in the telecommunications industry? ...........................5-5

Q 5.2.2 Who has jurisdiction in state antitrust investigations? ......5-5
Q 5.2.3 Can private lawsuits be brought for federal  

antitrust violations? .................................................................5-5

Covered Conduct ...................................................................................................5-6

Q 5.3 What conduct is addressed by the U.S. antitrust laws? .................5-6

Antitrust Analysis ....................................................................................................5-7

Q 5.4 How do courts determine if a restraint of trade is 
unreasonable? ......................................................................................5-7

Q 5.4.1 What kinds of unreasonable restraints of trade might 
occur in the telecommunications industry? .........................5-7

Q 5.5 How are claims of monopolization and other conduct that 
may be subject to Sherman Act section 2 analyzed? ......................5-9

Q 5.5.1 What are tying arrangements? ................................................5-9
Q 5.5.2 Have tying arrangements in the telecommunications 

industry been the subject of antitrust challenges? .............5-9
Q 5.6 How are mergers analyzed? .............................................................5-10
Q 5.7 How are relevant markets defined in the telecom industry? .........5-10

Antitrust Immunity .................................................................................................5-12

Q 5.8 Does the 1996 Act (or other legislation) confer antitrust 
immunity on members of the telecommunications  
and/or mass media industries? .......................................................5-12

Q 5.8.1 What is Noerr-Pennington antitrust immunity? ...................5-13
Q 5.8.2 How has the Noerr-Pennington doctrine been  

applied in the telecommunications and mass  
media industries? ...................................................................5-13

Telecommunications Act of 1996 .......................................................................5-14

Q 5.9 What is the interplay of the Telecommunications Act of 1996 
and antitrust laws? ............................................................................5-14

Q 5.9.1 How was the 1982 AT&T antitrust settlement affected 
by the 1996 Act? .....................................................................5-15



 TelecommunicaTions law answer Book 2018

xxxiv

Essential-Facilities Doctrine .................................................................................5-16

Q 5.10 What is the antitrust “essential-facilities doctrine”? ....................5-16
Q 5.10.1 What is the interplay between section 251 of the 

Communications Act and the essential-facilities 
doctrine?..................................................................................5-16

Q 5.10.2 Could a violation of section 271 of the 1996 Act 
support an antitrust claim?...................................................5-17

Q 5.10.3 How does the Trinko theory apply to various areas  
of FCC regulation? ..................................................................5-17

Filed-Rate Doctrine ...............................................................................................5-18

Q 5.11 What is the filed-rate doctrine? .......................................................5-18
Q 5.11.1 How does the filed-rate doctrine apply in the 

telecommunications context?...............................................5-19

Mergers in the Telecommunications Industry ...................................................5-19

Q 5.12 Which agencies have jurisdiction over telecom mergers? ..........5-19
Q 5.12.1 How do state antitrust investigations of 

telecommunications mergers differ from federal 
investigations? ........................................................................5-21

Q 5.12.2 What are some of the common product and 
geographic market issues that arise during agency 
reviews of telecom mergers? ................................................5-21

Q 5.12.3 How do the antitrust laws treat “potential 
competition” in telecom mergers? .......................................5-22

Private Antitrust Actions ......................................................................................5-23

Q 5.13 May private antitrust actions be filed against 
telecommunications and mass media entities? .............................5-23

Chapter 6 Broadband Regulations and Policies
Laura H. Phillips & Anthony D. Glosson

Broadband Basics ..................................................................................................6-3

Definitions ...............................................................................................................6-3

Q 6.1 What is broadband? ............................................................................6-3
Q 6.1.1 How is broadband different from narrowband? ...................6-3
Q 6.1.2 What are the practical benefits of using broadband? ..........6-4



 Table of Contents  

xxxv

Broadband Delivery Platforms .............................................................................6-4

Q 6.2 What are common platforms used to deliver Internet access? .......6-4

DSL ...........................................................................................................................6-4

Q 6.2.1 What is DSL? .............................................................................6-4

Cable Modem ........................................................................................................6-5

Q 6.2.2 What is cable modem service? ...............................................6-5

Fiber Optic ..............................................................................................................6-5

Q 6.2.3 What is fiber optic? ..................................................................6-5

Wireless Broadband .............................................................................................6-6

Q 6.2.4 What is wireless broadband? ..................................................6-6
Q 6.2.5 What is the difference between mobile and fixed 

wireless broadband? ................................................................6-6

Satellite ....................................................................................................................6-6

Q 6.2.6 How does satellite delivery of Internet access 
compare to other platforms? ..................................................6-6

3G, 4G, 5G ...........................................................................................................6-7

Q 6.3 What is the difference between 3G and 4G? .....................................6-7
Q 6.3.1 Is there 5G service? ..................................................................6-8

Regulation of Broadband Delivery Platforms Generally ..................................6-9

Q 6.4 Are all broadband delivery platforms identically regulated 
by the FCC? ..........................................................................................6-9

The “Last Mile” .....................................................................................................6-10

Q 6.5 What is the “last mile,” and why is it important? ..........................6-10

Broadband Usage and Penetration ...................................................................6-10

Q 6.6 What is the availability of advanced telecommunication 
capability in the United States? .......................................................6-10

Q 6.7 How does the United States compare to other countries in 
its rate of broadband deployment and penetration? ....................6-13

Broadband Deployment and Adoption .............................................................6-17

Q 6.8 What initiatives exist to advance broadband deployment 
and adoption in rural areas? ............................................................6-17

Q 6.8.1 What is the Healthcare Connect Fund? ...............................6-17
Q 6.9 What initiatives exist to advance broadband deployment 

and adoption not restricted to rural areas? ...................................6-18



 TelecommunicaTions law answer Book 2018

xxxvi

U.S. Legal and Regulatory Framework.............................................................6-19

Internet Access and Regulatory Classification .................................................6-19

Q 6.10 How is Internet access that is provided over telephone  
lines regulated? ..................................................................................6-19

Q 6.11 What is the difference between “basic services” 
(“telecommunications services”) and “enhanced services” 
(“information services”)? .................................................................6-20

Q 6.12 What regulatory treatment is applied to cable modem 
Internet service? ................................................................................6-22

Q 6.13 What regulatory treatment is applied to wireless broadband 
Internet service? ................................................................................6-28

Speed of Transmission ........................................................................................6-28

Q 6.14 To what kinds of mandates and other requirements 
regarding speed of broadband service are  
providers subject? .............................................................................6-28

U.S. Policy Framework ........................................................................................6-29

Q 6.15 What is the U.S. policy framework for broadband  
Internet access? .................................................................................6-29

National Broadband Plan ..................................................................................6-29

Q 6.16 What is the National Broadband Plan? ...........................................6-29

National Broadband Map .................................................................................6-30

Q 6.17 What is the National Broadband Map? ...........................................6-30

Connect America Fund .......................................................................................6-30

Q 6.18 What is the Connect America Fund? ...............................................6-30
Q 6.18.1 What are the goals of the CAF? .............................................6-31
Q 6.18.2 What are the different phases of the CAF? ..........................6-32
Q 6.18.3 Do carriers have to fulfill any obligations to be  

eligible for CAF support? .......................................................6-33
Q 6.18.4 How does the Connect America Fund Order affect 

intercarrier compensation? ..................................................6-33
Q 6.18.5 What is “bill-and-keep,” and why was this regime 

chosen? ....................................................................................6-34

IP Transition...........................................................................................................6-35

Q 6.19 What is the IP transition, and how is the FCC addressing it? ......6-35
Q 6.19.1 What kinds of issues are raised by the IP transition?........6-36



 Table of Contents  

xxxvii

Net Neutrality .......................................................................................................6-36

Q 6.20 What is “net neutrality”? ..................................................................6-36
Q 6.20.1 How did the issue of net neutrality come into being? .......6-37
Q 6.20.2 What was the outcome of Verizon’s appeal of  

the 2010 Open Internet Order? .............................................6-38
Q 6.20.3 What was the FCC’s response? .............................................6-38

2015 Open Internet Order .................................................................................6-40

Generally ..............................................................................................................6-40

Q 6.21 How did the FCC’s 2015 Open Internet Order regulate 
“broadband Internet access services” (BIAS)? ..............................6-40

Q 6.21.1 How did the FCC create its new regulatory framework 
for broadband Internet access services? ............................6-41

Broadband Internet Access Services (BIAS) .....................................................6-41

Q 6.22 What is BIAS? .....................................................................................6-41
Q 6.23 How did the FCC reclassify BIAS as a telecommunications 

service? ...............................................................................................6-42
Q 6.23.1 Was there opposition to the reclassification of 

broadband services in the 2015 Open Internet Order? ......6-43

The 2015 Open Internet Rules ...........................................................................6-44

Q 6.24 What specific practices did the FCC BIAS rules address? ............6-44
Q 6.24.1 What was the prohibition on blocking?...............................6-45
Q 6.24.2 What was the prohibition on throttling? .............................6-45
Q 6.24.3 What was the prohibition on paid prioritization? ..............6-46

Revision and Implementation of the Rules ........................................................6-47

Q 6.25 What did the FCC’s 2017 Restoring Internet Freedom  
Order do? ............................................................................................6-47

Q 6.26 What was the FCC’s justification for reversing the 2015 rules? ......6-48
Q 6.27 What are the transparency requirements? ....................................6-48

Q 6.27.1 Is a particular format mandated for the disclosures? .......6-50
Q 6.27.2 What is reasonable network management? ........................6-50
Q 6.27.3 What is an example of a reasonable network 

management practice?...........................................................6-50

Broadband Consumer Privacy Rules .................................................................6-51

Q 6.28 Has the FCC taken any other steps to implement the  
2015 Open Internet Order? ...............................................................6-51

Q 6.28.1 What were the policy reasons behind the FCC’s  
BIAS privacy rules? ................................................................6-51



 TelecommunicaTions law answer Book 2018

xxxviii

Q 6.28.2 Why did Congress use the Congressional Review  
Act to repeal BIAS-specific privacy rules?...........................6-52

Q 6.29 What has the FCC done during 2017 to review or reverse  
its BIAS regulations? .........................................................................6-52

Broadband Connectivity Competition Policy ....................................................6-53

Q 6.30 What is the competition policy that applies to broadband 
networks and services? ....................................................................6-53

Q 6.30.1 Is the FCC the only agency responsible for broadband 
competition policy? ...............................................................6-54

Preserving an Open Internet/Promoting Competition: Other  
Considerations ......................................................................................................6-55

Q 6.31 What other considerations play a role in achieving effective 
broadband deployment? ..................................................................6-55

Q 6.31.1 What has the FCC done to address issues of facilities 
siting, easements, and rights of way? ..................................6-56

Chapter 7 Radio Spectrum Regulation and Licensing
Laura H. Phillips

Spectrum Basics .....................................................................................................7-2

Q 7.1 What is “radio spectrum”? .................................................................7-2

Regulation ...............................................................................................................7-3

Q 7.2 Why is radio spectrum use regulated? .............................................7-3
Q 7.3 How is spectrum regulated in the United States? ...........................7-3

Licensing ..................................................................................................................7-4

Q 7.4 Is a license required for all commercial and private 
spectrum usage? ..................................................................................7-4

Commercial Spectrum Usage ...............................................................................7-5

Permitted Radio Services ......................................................................................7-5

Q 7.5 What types of commercial spectrum usage does the  
FCC permit? ..........................................................................................7-5

License Terms and Conditions ..............................................................................7-8

Q 7.6 Are there terms and conditions that go along with a license 
for commercial spectrum usage? ......................................................7-8



 Table of Contents  

xxxix

Q 7.6.1 What are the typical terms and conditions for 
spectrum use? ...........................................................................7-8

Q 7.6.2 … for bandwidth? .....................................................................7-9
Q 7.6.3 … for geographic license area or site-based licenses?........7-9
Q 7.6.4 … for license term? ................................................................7-11
Q 7.6.5 … for performance or network construction? ...................7-11
Q 7.6.6 … for license renewal?...........................................................7-12
Q 7.6.7 … for technical parameters? ................................................7-13

Q 7.7 What are the mechanisms for licensing commercial 
spectrum usage? ................................................................................7-15

Q 7.7.1 How does the FCC award spectrum licenses where 
more than one party applies for the same license? ...........7-15

Q 7.8 Are there limits on the amount of commercial spectrum  
that may be licensed to one entity? ................................................7-17

Q 7.8.1 Have FCC policies regarding mobile spectrum 
holdings changed? .................................................................7-18

Assignment and Transfer of License; Spectrum Leasing Arrangements .......7-20

Q 7.9 May a license for commercial spectrum usage be sold? ..............7-20
Q 7.9.1 What is the process for approval of license 

assignments and transfers of control of licenses? .............7-21
Q 7.10 May a license for commercial spectrum usage be  

sold in part? .......................................................................................7-23
Q 7.10.1 What is the difference between partitioning and 

disaggregation? .......................................................................7-23
Q 7.10.2 In partial assignments of geographically licensed 

services, which party is responsible for meeting 
station construction requirements? ....................................7-23

Q 7.11 May a license for commercial spectrum usage be leased? ..........7-25
Q 7.11.1 What is a spectrum manager lease? ....................................7-25
Q 7.11.2 What is a short-term de facto transfer-of-control lease? ......7-26
Q 7.11.3 What is a long-term de facto transfer-of-control lease? .....7-26

Loss of License ......................................................................................................7-27

Q 7.12 Can an FCC licensee lose its license? ..............................................7-27
Q 7.12.1 How can a license be lost by non-renewal? ........................7-27
Q 7.12.2 In what ways can a party lose its FCC license due to 

automatic termination? .........................................................7-27
Q 7.12.3 Under what circumstances can an FCC license be 

revoked? ..................................................................................7-28



 TelecommunicaTions law answer Book 2018

xl

Noncommercial Spectrum Usage ......................................................................7-28

Q 7.13 What kinds of noncommercial spectrum usage does the  
FCC regulate? .....................................................................................7-28

Q 7.13.1 How does the FCC administer public safety spectrum? .....7-29

Chapter 8 Regulation of Mass Media
Lee G. Petro

Types of Regulated Broadcast Stations and Cable Systems .............................8-2

Q 8.1 What are the various types of media facilities that are 
regulated by the FCC? .........................................................................8-2

Q 8.1.1 What is HD radio? .....................................................................8-3
Q 8.1.2 What are translators and boosters? ......................................8-3

Ownership of Broadcast Media ...........................................................................8-4

Generally ................................................................................................................8-4

Q 8.2 What is the significance of “ownership” under the  
FCC’s rules? ..........................................................................................8-4

Q 8.3 Who is deemed to hold an “attributable interest” in a 
broadcast station or cable system? ..................................................8-4

Q 8.3.1 Are there any exceptions to the attribution criteria? ..........8-5
Q 8.3.2 How is a party “insulated” from a broadcast or  

cable company’s day-to-day operations? ..............................8-6

Limitations and Restrictions on Ownership ........................................................8-6

Q 8.4 In how many radio stations can one party own or hold an 
attributable interest? ..........................................................................8-6

Q 8.4.1 How does the FCC define a radio “market” for 
purposes of applying the local radio ownership rule? ........8-7

Q 8.5 In how many TV stations can one party own or hold an 
attributable interest? ..........................................................................8-8

Q 8.6 In how many cable systems can one party own or hold an 
attributable interest? ..........................................................................8-9

Q 8.7 Are there any cross-ownership restrictions? ...................................8-9
Q 8.7.1 Are there any restrictions on common ownership of 

broadcast stations and cable systems or LECs in a 
local market? ...........................................................................8-10

Q 8.7.2 Are there any restrictions on common ownership of 
cable systems and LECs? ......................................................8-10



 Table of Contents  

xli

Q 8.8 Are there any restrictions on ownership of translators  
and boosters? ....................................................................................8-10

Q 8.9 Are there any restrictions on foreign ownership? ........................8-11
Q 8.10 Can a party own a broadcast station indefinitely? ........................8-11
Q 8.11 Can one party own a cable system indefinitely? ...........................8-12

Acquisition of Broadcast Stations or Cable Systems ......................................8-12

Q 8.12 How are broadcast stations or cable systems acquired?.............8-12
Q 8.12.1 How can someone purchase a broadcast station? ............8-13
Q 8.12.2 How can a party purchase a cable system? ........................8-13

Other Interested Parties .......................................................................................8-14

Q 8.13 Can an entity provide programming or other services to a 
broadcast station without owning it? .............................................8-14

Q 8.14 What are the restrictions on passive lenders to broadcast  
or cable entities? ...............................................................................8-15

Regulation of Broadcast Stations and Cable Systems .....................................8-15

Facilities and Personnel ......................................................................................8-15

Q 8.15 From where can the broadcast station be operated? ...................8-15
Q 8.16 Where must the cable system office be located? ..........................8-16
Q 8.17 Does the FCC regulate the employees that broadcasters or 

cable systems may hire? ..................................................................8-16
Q 8.18 Can a broadcast station move to wherever it wants?...................8-17
Q 8.19 What kinds of facilities modifications are permissible to a 

broadcast station? .............................................................................8-17
Q 8.19.1 What are the deadlines for construction following  

FCC grant of a construction permit? ....................................8-18

Carriage and Operation ....................................................................................8-18

Q 8.20 What are the principal television carriage obligations 
imposed on cable operators and other MVPDs? ...........................8-18

Q 8.21 What channels are cable operators obliged to carry? .................8-19
Q 8.22 Can a local cable system or satellite operator carry more 

than one network affiliate? ...............................................................8-20
Q 8.23 What are the copyright restrictions imposed on MVPDs 

regarding the carriage of broadcast stations? ...............................8-20
Q 8.24 What are the requirements regarding public inspection files? ......8-21
Q 8.25 What environmental certifications must be made when  

filing an application for a new radio or television station,  
or to make changes to an existing authorization? ........................8-21



 TelecommunicaTions law answer Book 2018

xlii

Q 8.26 Are the rates charged by cable operators to consumers 
regulated? ...........................................................................................8-22

Q 8.27 Can a station go off the air to save money? ...................................8-23

Programming/Content ........................................................................................8-23

Q 8.28 How do certain commercial television stations protect their 
network programming by exercising nonduplication rights? .......8-23

Q 8.29 Is there any protection for a station’s syndicated  
(non-network) programming? ..........................................................8-24

Q 8.30 Can cable companies enter into exclusive programming 
contracts? ...........................................................................................8-24

Q 8.31 Is there any protection for sports programming? .........................8-25
Q 8.32 What are broadcasters’ obligations regarding participation 

in the Emergency Alert System? ......................................................8-25
Q 8.33 What are the requirements imposed on television stations 

and cable systems regarding closed captioning and  
video description? .............................................................................8-26

Q 8.34 How are indecent and obscene programming regulated? ............8-26
Q 8.35 What are the obligations when it comes to programming  

for children? .......................................................................................8-27
Q 8.36 What are “payola” and “plugola” restrictions? ..............................8-28
Q 8.37 Can a station or a cable system broadcast or cablecast 

information regarding lotteries? ......................................................8-28
Q 8.38 Can a station or a cable system broadcast or cablecast 

station-sponsored or system-sponsored contests? ......................8-30
Q 8.39 What are the political broadcasting requirements? .....................8-30
Q 8.40 Are there any restrictions on radio station programming 

formats? ..............................................................................................8-30

Advertising ............................................................................................................8-31

Q 8.41 Can a broadcast station discriminate against certain racial 
or ethnic groups in terms of advertising? ......................................8-31

Q 8.42 Can noncommercial stations air advertising announcements? ......8-31
Q 8.43 What is the CALM Act? .....................................................................8-32
Q 8.44 Can a station or cable system broadcast or cablecast 

advertisements for tobacco, hard liquor, Internet  
gambling, or medical marijuana establishments? .........................8-32

Spectrum Relinquishment ....................................................................................8-33

Q 8.45 What is the Incentive Auction program? ........................................8-33
Q 8.45.1 What are the post-auction obligations of broadcast 

licensees relinquishing their spectrum? .............................8-34



 Table of Contents  

xliii

Chapter 9 Social Media Use by Broadcasters
Darren S. Cahr & Jeremiah Posedel 

Overview ................................................................................................................9-2

Q 9.1 How is social media different from “traditional” media and 
other broadcast models? ....................................................................9-2

Q 9.2 How do broadcasters use social media? ..........................................9-3
Q 9.3 What are the most important practical considerations for 

broadcasters when thinking about the risks of using  
social media? ........................................................................................9-4

Q 9.4 How does the law view social media? ...............................................9-6
Q 9.5 How must broadcasters adjust their approach to how they 

handle communications in light of social media? ...........................9-7

Types of Social Media Communications ..............................................................9-7

Q 9.6 Are there different kinds of social media content? .........................9-7

Official Outbound Communications ...................................................................9-8

Q 9.7 What are some examples of official outbound  
communications? ................................................................................9-8

Q 9.7.1 Is there any difference between official outbound 
communications and advertising? .........................................9-8

Q 9.7.2 What are some of the risks associated with outbound 
communications? .....................................................................9-8

Q 9.7.3 How can companies avoid risks associated with 
outbound communications? ...................................................9-9

Unofficial Outbound Communications..............................................................9-12

Q 9.8 What are some examples of unofficial outbound 
communications? ..............................................................................9-12

Q 9.8.1 What are the risks associated with unofficial 
outbound communications? .................................................9-12

Q 9.8.2 How can companies avoid risks associated with 
unofficial outbound communications? ................................9-13

Official Inbound Communications .....................................................................9-13

Q 9.9 What are some examples of official inbound  
communications? ..............................................................................9-13

Q 9.9.1 What are the benefits of official inbound 
communications? ...................................................................9-14



 TelecommunicaTions law answer Book 2018

xliv

Q 9.9.2 What are the risks associated with official inbound 
communications? ...................................................................9-14

Q 9.9.3 How can broadcasters avoid risks associated with 
official inbound communications? .......................................9-14

Unofficial Inbound Communications .................................................................9-15

Q 9.10 What are some examples of unofficial inbound 
communications? ..............................................................................9-15

Q 9.10.1 What are the risks associated with unofficial inbound 
communications? ...................................................................9-15

Q 9.10.2 How can broadcasters avoid risks associated with 
unofficial inbound communications? ..................................9-16

Legal Issues and Other Considerations .............................................................9-17

Q 9.11 What are some of the legal considerations associated with 
social media that a company should be aware of? .......................9-17

Data Collection and Privacy ..............................................................................9-17

Q 9.11.1 What specific issues regarding data collection and 
privacy should broadcasters consider? ..............................9-17

Q 9.11.2 What issues related to personal social media 
accounts of employees or job applicants should a 
company be aware of? ...........................................................9-18

Endorsements ........................................................................................................9-19

Q 9.11.3 What concerns do online endorsements raise for 
broadcasters? .........................................................................9-19

Patent Infringement ..............................................................................................9-21

Q 9.11.4 What patent infringement concerns does social media 
use raise for broadcasters? ...................................................9-21

Sweepstakes, Contests, and Other Promotions ...............................................9-22

Q 9.11.5 What concerns do online sweepstakes, contests, etc. 
raise for broadcasters? ..........................................................9-22

Political Engagement and “Fake” News ..........................................................9-23

Q 9.11.6 What concerns are raised by the use (and misuse)  
of political engagement on social media for  
broadcasters? .........................................................................9-23



 Table of Contents  

xlv

Chapter 10 ADA and Disabilities Access Requirements
Laura H. Phillips & Anthony D. Glosson

Statutory Framework ..........................................................................................10-2

Q 10.1 What are the main statutes governing the accessibility  
of communications services and devices for individuals  
with disabilities? ................................................................................10-2

Telecommunications Services for Hearing-Impaired and  
Speech-Impaired Individuals (Section 225) .....................................................10-3

Q 10.2 What does section 225 require? ......................................................10-3
Q 10.2.1 What are telecommunications relay services? ...................10-3
Q 10.2.2 What is IP Relay? ....................................................................10-3
Q 10.2.3 What is Video Relay Service? ................................................10-3
Q 10.2.4 What kinds of standards must TRS meet? ..........................10-4

Access by Persons with Disabilities (Section 255) ..........................................10-5

Q 10.3 What are section 255’s disabilities access requirements? ...........10-5
Q 10.4 What is covered by section 255? .....................................................10-6

Q 10.4.1 What are the standards for compliance with  
section 255 obligations? ........................................................10-7

Q 10.4.2 For purposes of section 255’s disabilities access 
requirements, what does “accessible” mean? ....................10-7

Q 10.4.3 For purposes of section 255’s disabilities access 
requirements, what does “usable” mean? ...........................10-8

Q 10.4.4 What is “readily achievable,” and what factors are 
considered in applying this standard? ................................10-9

Q 10.4.5 What are some examples of accessibility features  
that might be readily achievable? ........................................10-9

Q 10.4.6 Is inclusion of accessibility features always required? ......10-9
Q 10.5 What are the potential enforcement risks for noncompliance 

with section 255? .............................................................................10-10

Twenty-First Century Communications and Video Accessibility  
Act of 2010 ........................................................................................................10-10

Q 10.6 What is the Twenty-First Century Communications and 
Video Accessibility Act of 2010? ....................................................10-10

Q 10.7 What services and products are covered under the 
communications access provisions of the CVAA?.......................10-10

Q 10.8 What are the requirements for CVAA compliance? .....................10-11
Q 10.8.1 What are the standards for CVAA compliance? ................10-11



 TelecommunicaTions law answer Book 2018

xlvi

Q 10.8.2 How does the CVAA’s “achievable” standard  
compare to the “readily achievable” standard  
under section 255? ...............................................................10-12

Q 10.8.3 What factors are considered in applying this  
standard? ...............................................................................10-12

Q 10.8.4 Are there options for CVAA compliance? ..........................10-13
Q 10.8.5 When must accessibility be considered? ..........................10-13

Q 10.9 What are the enforcement risks for noncompliance with  
the CVAA? .........................................................................................10-13

Q 10.10 What services and products are covered under the video 
programming provisions? ..............................................................10-14

Q 10.10.1 What video captioning on Internet programming is 
required under the CVAA? ...................................................10-14

Q 10.10.2 What phase-in timetables apply to closed-captioning 
of Internet video programming? .........................................10-14

Q 10.10.3 How does the FCC enforce its Internet video 
captioning rules? ..................................................................10-15

Hearing Aid Compatibility Act of 1988 ........................................................10-16

Q 10.11 What are the FCC’s hearing aid compatibility rules? ..................10-16
Q 10.11.1 Who is covered by the hearing aid compatibility  

rules? ......................................................................................10-16
Q 10.11.2 What are the standards for hearing aid compatibility 

compliance? ..........................................................................10-16
Q 10.11.3 What kind of reporting requirements exist for hearing 

aid compatibility compliance? ...........................................10-17
Q 10.11.4 What are the enforcement risks for hearing aid 

compatibility noncompliance? ...........................................10-17

Rehabilitation Act ...............................................................................................10-19

Q 10.12 What provisions of the Rehabilitation Act pertain to 
communications and disabilities access? ....................................10-19

Q 10.12.1 Who is regulated by Rehabilitation Act section 508? ......10-19
Q 10.12.2 What products are covered by Rehabilitation Act 

section 508? ...........................................................................10-20
Q 10.12.3 What are the standards for compliance with 

Rehabilitation Act section 508? ..........................................10-20

Disabilities Access Compliance Programs ......................................................10-21

Q 10.13 What are the advantages of disabilities access compliance 
programs developed to address accessibility requirements? .....10-21



 Table of Contents  

xlvii

Chapter 11 Privacy and Data Security
Katherine E. Armstrong & Anthony D. Glosson

Protection of Consumer Privacy .........................................................................11-3

Overview ..............................................................................................................11-3

Q 11.1 What federal agencies protect consumer privacy? ......................11-3
Q 11.1.1 What role does the Federal Trade Commission play  

in enforcement of consumer privacy protection? ..............11-3
Q 11.1.2 What role does the Federal Communications 

Commission play in enforcement of consumer  
privacy protection? ................................................................11-4

Q 11.1.3 What role does the Department of Health and  
Human Services play in enforcing consumer  
privacy protection? ................................................................11-5

Q 11.1.4 What role does the Consumer Financial Protection 
Bureau play in protecting consumer privacy and 
security? ..................................................................................11-5

Q 11.1.5 What other federal agencies have a role in protecting 
consumer privacy and data security? .................................11-6

Q 11.2 Do states have their own laws to protect consumer privacy? ......11-6

Federal Trade Commission Enforcement of Consumer  
Privacy Protection ................................................................................................11-7

Federal Trade Commission Act ..........................................................................11-7

Q 11.3 How does the Federal Trade Commission protect consumer 
privacy under section 5 of the FTC Act? ........................................11-7

Q 11.3.1 What are some examples of recent FTC enforcement 
actions? ....................................................................................11-8

Q 11.3.2 What are some examples of FTC policy initiatives 
aimed at protecting privacy and data security?...............11-10

Q 11.3.3 What are some examples of the FTC’s consumer  
and business education agenda? .......................................11-13

Q 11.4 What other statutes authorize the Federal Trade 
Commission to protect consumer privacy? .................................11-13

Children’s Online Privacy Protection Act........................................................11-14

Q 11.4.1 How does the Children’s Online Privacy Protection 
Act authorize the FTC to protect consumer privacy? ......11-14



 TelecommunicaTions law answer Book 2018

xlviii

Fair Credit Reporting Act ..................................................................................11-15

Q 11.4.2 How does the Fair Credit Reporting Act authorize  
the FTC to protect consumer privacy? ..............................11-15

Gramm-Leach-Bliley Act ....................................................................................11-17

Q 11.4.3 How does the Gramm-Leach-Bliley Act authorize the 
FTC to protect consumer privacy? ....................................11-17

Q 11.4.4 What does GLBA’s Privacy Rule (Reg. P) provide? ..........11-19
Q 11.4.5 What does GLBA’s Safeguards Rule provide? ...................11-20

Federal Communications Commission Enforcement of Consumer  
Privacy Protection ..............................................................................................11-20

Q 11.5 What role does the Federal Communications Commission 
play in protecting consumer privacy? ..........................................11-20

Protection of Customer Proprietary Network Information ............................11-21

Q 11.6 How do federal statutes and FCC rules protect customer 
proprietary network information? ................................................11-21

Q 11.6.1 Are there special customer privacy protections for 
communications made over broadband Internet?...........11-22

Regulation of Telemarketing and Spam ..........................................................11-23

Q 11.7 Which current laws address telemarketing and unsolicited 
email? ................................................................................................11-23

Q 11.7.1 How does the Telephone Consumer Protection Act 
regulate telemarketing? .......................................................11-23

Q 11.7.2 What are the consent requirements for telemarketing 
under the TCPA? ...................................................................11-26

Q 11.7.3 How does the Telemarketing and Consumer Fraud 
and Abuse Prevention Act regulate telemarketing? .........11-27

Q 11.7.4 How does the CAN-SPAM Act regulate unsolicited 
email? .....................................................................................11-27

Q 11.8 Is the FCC active in litigation and enforcement with respect 
to consumer privacy protection? ..................................................11-28

Protection of Health Privacy .............................................................................11-30

Overview ............................................................................................................11-30

Q 11.9 What federal laws protect health records and information 
from disclosure? ..............................................................................11-30

Q 11.9.1 What role does the FTC play in the protection of 
health privacy? .....................................................................11-31



 Table of Contents  

xlix

Q 11.9.2 Do states also protect healthcare privacy and  
security? ................................................................................11-31

HIPAA Privacy Rule ............................................................................................11-32

Q 11.10 What is the purpose of the HIPAA Privacy Rule? ........................11-32
Q 11.10.1 What kinds of health information are protected by  

the HIPAA Privacy Rule? ......................................................11-33

Protection of Private Information and Communications ...............................11-33

Q 11.11 What federal laws cover government access to private 
information? .....................................................................................11-33

Electronic Communications Protection Act .....................................................11-34

Q 11.11.1 How does the Electronic Communications Protection 
Act protect private communications? ...............................11-34

Stored Communications Act .............................................................................11-35

Q 11.11.2 How does the Stored Communications Act protect 
private communications? ....................................................11-35

Communications Assistance for Law Enforcement Act .................................11-36

Q 11.11.3 What does the Communications Assistance for Law 
Enforcement Act require of telecommunications 
providers? .............................................................................11-36

USA PATRIOT Act ...............................................................................................11-37

Q 11.11.4 How does the USA PATRIOT Act affect the ability 
of law enforcement to obtain access to private 
communications under the law? ........................................11-37

National Security and Cybersecurity ...............................................................11-39

Q 11.12 How is the federal government involved in protecting 
cybersecurity? .................................................................................11-39

European Union and International Regulatory Framework.........................11-40

Q 11.13 How does the European Union protect consumer privacy? ......11-40
Q 11.14 What other international efforts to protect consumer 

privacy exist? ...................................................................................11-42



 TelecommunicaTions law answer Book 2018

l

Chapter 12 Bankruptcy
Andrew C. Kassner & Lee G. Petro

Bankruptcy Basics ................................................................................................12-2

Filing a Petition .....................................................................................................12-2

Q 12.1 Why do companies typically file for bankruptcy? .........................12-2
Q 12.1.1 What happens when a bankruptcy petition is filed? .........12-3

Jurisdiction ............................................................................................................12-3

Q 12.2 Which courts have jurisdiction to handle bankruptcy cases? ....12-3

Issues Specific to Telecommunications ...............................................................12-4

Generally ..............................................................................................................12-4

Q 12.3 What special issues are raised by a bankruptcy filing by a 
telecommunications company? .......................................................12-4

Sale of Regulated Assets .....................................................................................12-5

Q 12.4 Who has jurisdiction to determine disposition of regulated 
telecommunications assets in bankruptcy? ..................................12-5

Broadcast Stations in Bankruptcy ......................................................................12-7

Q 12.5 What steps do broadcasters in bankruptcy need to take with 
the FCC when entering bankruptcy to maintain compliance 
with FCC requirements? ...................................................................12-7

Wireless Licensees in Bankruptcy ......................................................................12-8

Q 12.6 What steps do wireless licensees in bankruptcy need to take 
with the FCC when entering bankruptcy? ......................................12-8

Common Carriers in Bankruptcy .......................................................................12-9

Q 12.7 What steps do common carriers need to take with the FCC 
when entering bankruptcy? .............................................................12-9

Q 12.7.1 How do applicants qualify for streamlined processing? ......12-9
Q 12.7.2 Can an otherwise-qualifying request for streamlined 

processing be denied? .........................................................12-10
Q 12.8 What steps are required when a common carrier 

discontinues operation? .................................................................12-10

State Law Considerations .................................................................................12-11

Q 12.9 What state law considerations should a telecommunications 
company filing for bankruptcy be aware of? ...............................12-11



 Table of Contents  

li

Assignment or Transfer of FCC Licenses .........................................................12-12

Q 12.10 What is the “Second Thursday” policy, and how is it relevant 
to bankruptcy proceedings? ..........................................................12-12

Q 12.11 Can a bankruptcy court enforce a security interest granted 
by a licensee to a lender in an FCC license? ................................12-12

Exemptions from the Automatic Stay ..............................................................12-15

Q 12.12 If the FCC commences an administrative proceeding, 
does the Bankruptcy Code automatic stay apply, or is the 
administrative proceeding exempted as a police power? .........12-15

Chapter 13 Foreign Ownership and Participation
Lee G. Petro

Overview ..............................................................................................................13-2

Origins and Background ....................................................................................13-2

Q 13.1 What is the basis for the limits of foreign ownership of  
U.S. communications and telecommunications providers? ..........13-2

Q 13.1.1 Why did Congress include section 310(a) and  
(b) in the original Communications Act of 1934? ...............13-3

Q 13.1.2 Why was broadcasting included in section 310(b)? ..........13-3
Q 13.1.3 Why does section 310(b) remain in the 

Communications Act after all these years? ........................13-4

Businesses Subject to Foreign Ownership Limitations ....................................13-4

Q 13.2 To which communications/telecommunications businesses 
do the section 310 foreign ownership limits apply? .....................13-4

Q 13.2.1 Where do the limits not apply? ............................................13-5
Q 13.2.2 Section 310(b) refers only to corporations and 

“capital stock.” Do these limits apply only to 
corporations? ..........................................................................13-5

Communications Act Section 310(b) ..................................................................13-6

Non-Controlling Interests; Controlling Foreign Interests .................................13-6

Q 13.3 What is the difference between subsections 310(b)(3)  
and (b)(4)? .........................................................................................13-6



 TelecommunicaTions law answer Book 2018

lii

Impact of WTO BTA and 1996 Act on Foreign Ownership Limits ..............13-6

Q 13.4 How did section 310(b) change in the mid 1990s? ........................13-6
Q 13.4.1 How does the WTO BTA affect U.S. limits on foreign 

ownership? ..............................................................................13-7
Q 13.4.2 How did the Telecommunications Act of 1996 affect 

the limits on foreign ownership? ..........................................13-7

FCC Application/Interpretation of Section 310(b) .........................................13-8

Q 13.5 How and why did U.S. broadcast stations and U.S. 
telecommunications providers receive disparate treatment 
with regard to application of section 310(b)’s foreign 
ownership provisions? .....................................................................13-8

Q 13.5.1 What kind of showing must be made to justify a  
ruling from the FCC that foreign ownership beyond 
the section 310(b) limit is permitted? ...............................13-10

Q 13.5.2 What foreign ownership rules currently apply  
to broadcasters? ...................................................................13-12

Calculating Foreign Ownership ......................................................................13-13

Q 13.6 How are foreign ownership interests calculated under the 
FCC’s interpretations of section 310 over the years? .................13-13

Q 13.6.1 How is foreign voting calculated? ......................................13-13
Q 13.6.2 How is the percentage of foreign equity calculated? .......13-14
Q 13.6.3 When is use of a “multiplier” permitted/not  

permitted? .............................................................................13-14
Q 13.6.4 Are future interests such as warrants, options, and 

convertible debt included in calculating foreign 
ownership? ............................................................................13-15

Compliance ........................................................................................................13-15

Q 13.7 How does an entity with widely held ownership, such as 
a corporation whose stock is publicly traded, determine 
compliance with section 310(b)? ..................................................13-15

Q 13.8 What are some of the common pitfalls in determining 
compliance with section 310(b)? ..................................................13-16

Other Foreign Ownership Situations ...............................................................13-16

Q 13.9 Does the FCC regulate foreign ownership in situations to 
which sections 310(a) and (b) do not apply? ..............................13-16

Q 13.9.1 What was the ECO Test? ......................................................13-16
Q 13.9.2 What is “Team Telecom review”? .......................................13-17



 Table of Contents  

liii

Chapter 14 Regulating Customer Relationships
Seamus C. Duffy & Michael P. Daly

Scope of Regulatory Jurisdiction .......................................................................14-2

Federal Versus State Regulation Generally ......................................................14-2

Q 14.1 How is regulatory authority over wireless service divided 
between the state and federal governments? ................................14-2

Preemption of State Regulation of Entry by Wireless Carriers ......................14-3

Q 14.2 What qualifies as “entry” by wireless carriers? .............................14-3

Preemption of State Regulation of Rates Charged by Wireless Carriers .......14-4

Q 14.3 What did Congress mean by “rates charged”? ..............................14-4
Q 14.3.1 How has the FCC interpreted “rates charged”? ..................14-5
Q 14.3.2 How have courts interpreted “rates charged”? ..................14-5
Q 14.3.3 Are early termination fees “rates charged”? .......................14-5
Q 14.3.4 Are late fees “rates charged”? ...............................................14-6

State Regulation of Other Terms and Conditions of Service .........................14-6

Q 14.4 What qualifies as “other terms and conditions” of service, 
which the states can regulate? ........................................................14-6

Preemption of State Regulation of Environmental Effects of Radio  
Frequency Emissions ............................................................................................14-7

Q 14.5 What statutes preempt regulation of environmental effects? .....14-7

Preemption of Personal Injury Claims ...............................................................14-8

Q 14.6 Are personal injury claims challenging the safety of  
FCC-compliant wireless devices preempted by federal law? ........14-8

Regulatory Role of the Federal Communications Commission ......................14-8

Generally ..............................................................................................................14-8

Q 14.7 What role has the FCC played in regulating the wireless 
customer relationship? .....................................................................14-8

Truth in Billing .......................................................................................................14-9

Q 14.7.1 What are the FCC’s truth-in-billing rules and 
requirements? .........................................................................14-9

“Bill Shock” .........................................................................................................14-10

Q 14.7.2 What is “bill shock,” and what measures has the  
FCC taken to regulate it?......................................................14-10



 TelecommunicaTions law answer Book 2018

liv

“Cramming” .......................................................................................................14-11

Q 14.7.3 What is “cramming,” and what steps has the FCC 
taken to regulate it? .............................................................14-11

Q 14.7.4 What types of communications services are within 
the scope of the FCC’s cramming rules? ...........................14-11

Regulatory Role of Courts/Arbitrators ...........................................................14-12

Q 14.8 What federal claims can be asserted against wireless 
carriers in a court proceeding? .....................................................14-12

Q 14.9 What state law claims can be asserted against a wireless 
carrier in a court proceeding? .......................................................14-12

Q 14.9.1 Can courts review matters that agencies are also 
reviewing? .............................................................................14-14

Q 14.9.2 Can courts resolve matters collectively in class 
actions? ..................................................................................14-15

Chapter 15 Copyrights and Communications Content
Philip J. Cardinale, Nathan A. Pollard &  
Michael J. Remington

Copyright Basics ...................................................................................................15-4

Q 15.1 What is meant by copyright? ...........................................................15-4
Q 15.1.2 How does copyright protection intersect with 

communications? ...................................................................15-4
Q 15.2 What is the constitutional basis for copyright law? .....................15-5

Subject Matter of Copyright ...............................................................................15-6

Protectable Works ................................................................................................15-6

Q 15.3 What kind of works are eligible for copyright protection? ..........15-6
Q 15.3.1 What is the Copyright Act’s originality requirement? .......15-6
Q 15.3.2 What is meant by “fixed in a tangible medium”? ................15-6

Non-Protectable Works .......................................................................................15-7

Q 15.4 What works are not protected by copyright? ................................15-7
Q 15.5 What is the public domain? .............................................................15-7

Ownership of Copyright .....................................................................................15-8

Q 15.6 Who is the owner of a copyright? ...................................................15-8
Q 15.6.1 Who owns a copyright where the work has two or 

more authors? .........................................................................15-8



 Table of Contents  

lv

Q 15.6.2 Who owns a copyright where the work was made  
for hire? ...................................................................................15-8

Q 15.6.3 What is the difference between a derivative work  
and a compilation? .................................................................15-9

Q 15.6.4 How is copyright ownership affected where an author 
contributes to a compilation or derivative work? .............15-9

Exclusive Rights in Copyrighted Works .............................................................15-9

Q 15.7 What are exclusive rights? ...............................................................15-9
Q 15.7.1 May a copyright owner sell or transfer those rights? ......15-10

Copyright Infringement .....................................................................................15-11

Q 15.8 What is copyright infringement? ...................................................15-11

Direct and Secondary Liability ........................................................................15-11

Q 15.8.1 What is direct liability? ........................................................15-11
Q 15.8.2 What is secondary liability? ................................................15-11

Remedies to Infringement..................................................................................15-12

Q 15.9 What remedies for infringement are available? ...........................15-12

Limitations and Exceptions ...............................................................................15-14

Fair Use ...............................................................................................................15-14

Q 15.10  What is fair use? .............................................................................15-14

Innocent Infringement ........................................................................................15-15

Q 15.11 What is innocent infringement? .....................................................15-15

Free Speech/First Amendment Protection ......................................................15-16

Q 15.12 Is copyright compatible with the First Amendment? .................15-16

Limitations and Exceptions Affecting Communications Content .................15-17

Q 15.13 What limitations and exceptions exist in copyright law  
that affect communications content? ...........................................15-17

Obtaining a Copyright ......................................................................................15-18

Q 15.14 How is a copyright obtained? ........................................................15-18

Registering a Copyright ....................................................................................15-18

Q 15.14.1 Is a copyright owner required to register the work  
to obtain copyright protection? .........................................15-18

Q 15.14.2 Currently, are there any copyright formalities in  
the United States that must be complied with to 
obtain copyright protection? ..............................................15-19



 TelecommunicaTions law answer Book 2018

lvi

U.S. Copyright Office .......................................................................................15-20

Q 15.15 What is the U.S. Copyright Office? ................................................15-20

Copyright Issues in the Digital Age .................................................................15-21

Overview ............................................................................................................15-21

Q 15.16 How have copyright laws changed in the digital  
environment? ...................................................................................15-21

Digital Rights Management ..............................................................................15-22

Q 15.17 What is digital rights management? ..............................................15-22

Access Controls ..................................................................................................15-22

Q 15.17.1 What are access controls? ..................................................15-22
Q 15.17.2 What is the goal of DRM? ....................................................15-22

Copyright Management Information ..............................................................15-23

Q 15.18 What is copyright management information? .............................15-23

Implementation of Digital Rights Management .............................................15-24

Q 15.19 How do DRM systems determine who is entitled to  
access a work? .................................................................................15-24

Q 15.19.1 How are DRM systems implemented and managed? .......15-24
Q 15.20 What various media can DRM systems be used to protect? ......15-25

Q 15.20.1 How are DRM systems used for film? ................................15-25
Q 15.20.2 … for cable television? ........................................................15-26
Q 15.20.3 … for sound recordings? .....................................................15-26
Q 15.20.4 … for games? ........................................................................15-27
Q 15.20.5 … in “the cloud”? .................................................................15-27
Q 15.20.6 … for the Internet of things? ...............................................15-27

Q 15.21 What is the opposition to DRM? ....................................................15-28

Digital Millennium Copyright Act .....................................................................15-28

Q 15.22 What is the Digital Millennium Copyright Act? ...........................15-28

Circumvention Technologies .............................................................................15-29

Q 15.23 How does the DMCA address circumvention technologies? ......15-29
Q 15.23.1 What other anti-circumvention exemptions exist? ..........15-30

Q 15.24 How does the DMCA address violations of CMI? ........................15-32



 Table of Contents  

lvii

Limitations on Liability .......................................................................................15-33

Q 15.25 How does the DMCA address infringement liability of 
Internet (or online) service providers? ........................................15-33

Q 15.25.1 What “safe harbors” does the DMCA establish for 
online service providers against copyright liability? ......15-33

Q 15.25.2 What provisions does the DMCA make for notice  
and takedown procedures? .................................................15-34

Civil Remedies; Criminal Offenses and Penalties .........................................15-37

Q 15.26 What are the remedies for violations of the DMCA? ...................15-37
Q 15.26.1 Do fair use considerations come into play? ......................15-37

Rights Management Treaties and Conventions ..............................................15-38

Berne Convention ..............................................................................................15-38

Q 15.27 What is the Berne Convention for the Protection of  
Literary and Artistic Works? ..........................................................15-38

WIPO Internet Treaties ......................................................................................15-39

Q 15.28 What are the WIPO Internet Treaties? ..........................................15-39
Q 15.28.1 What is the WIPO Copyright Treaty, and how has  

it been implemented? ..........................................................15-40
Q 15.28.2 What is the WIPO Performances and Phonograms 

Treaty (WPPT)? ....................................................................15-41
Q 15.28.3 What exceptions exist for uses of the copyrighted 

works by the visually impaired? .........................................15-41
Q 15.28.4 What is the Beijing Treaty on Audiovisual 

Performances? ......................................................................15-43

Trade-Related Aspects of Intellectual Property Rights Agreement ...............15-43

Q 15.29 What is the World Trade Organization Agreement on  
Trade-Related Aspects of Intellectual Property Rights? .............15-43

Trans-Pacific Partnership Trade Agreement ....................................................15-44

Q 15.30 What is the Trans-Pacific Partnership? ........................................15-44

Related-Rights Protection ...................................................................................15-44

Q 15.31 What is protection of copyright-related rights? ..........................15-44

Collective Rights Management and Licensing ................................................15-45

Q 15.32 What is a collective licensing organization? ................................15-45
Q 15.32.1 What do BMI, ASCAP, and SESAC do? ................................15-45
Q 15.32.2 How do the PROs grant licenses?.......................................15-46



 TelecommunicaTions law answer Book 2018

lviii

Q 15.33 Do other rights organizations operate in the digital 
communications space? .................................................................15-46

Q 15.33.1 Do collective licensing entities operate abroad? .............15-47
Q 15.33.2 What does the future hold for voluntary collective 

licensing? ...............................................................................15-47

Emerging Technologies and Trends; Future Outlook .....................................15-49

Q 15.34 Do emerging technologies affect copyright law and rights 
management of communications content? ..................................15-49

Q 15.35 What is the “Internet of things,” and will it affect copyright 
law? ...................................................................................................15-49

Q 15.36 What are examples of new technologies affected by digital 
rights management? ........................................................................15-49

Q 15.37 What copyright issues does user-generated content raise? ......15-50
Q 15.38 What copyright issues are raised by social media and  

social networking? ...........................................................................15-51
Q 15.39 What is streaming media? ..............................................................15-52
Q 15.40 What is cloud computing? ..............................................................15-53

Chapter 16 FCC Equipment Rules
Lee G. Petro 

Radio Frequency Devices ....................................................................................16-2

Q 16.1 What are radio frequency devices? .................................................16-2
Q 16.1.1 What are some examples of unintentional radiators? .......16-2
Q 16.1.2 … intentional radiators?........................................................16-3
Q 16.1.3 … incidental radiators? .........................................................16-3

Equipment Authorization ....................................................................................16-3

Q 16.2 What is the purpose of the FCC equipment authorization 
program? ............................................................................................16-3

Q 16.3 What types of equipment require FCC equipment 
authorization? ....................................................................................16-3

Exempted Devices ................................................................................................16-4

Q 16.3.1 What devices are exempted from FCC equipment 
authorization requirements? ................................................16-4

Q 16.4 Does the FCC certify the performance of equipment that 
complies with its equipment authorization procedures? ............16-4



 Table of Contents  

lix

Equipment Authorization Procedures ................................................................16-4

Q 16.5 What types of equipment authorization are granted by the 
FCC? .....................................................................................................16-4

Q 16.6 What is a Supplier’s Declaration of Conformity? ...........................16-5
Q 16.6.1 What types of equipment are subject to the Supplier’s 

Declaration of Conformity process? ....................................16-5
Q 16.7 What is Certification? ........................................................................16-5

Q 16.7.1 What types of equipment are subject to Certification? ......16-5

Regulation and Compliance ...............................................................................16-6

Marketing of Radio Frequency Devices............................................................16-6

Q 16.8 May radio frequency devices be sold prior to receipt of  
FCC equipment authorization? ........................................................16-6

Importation/Exportation of Radio Frequency Devices ...................................16-6

Q 16.9 How do the FCC equipment authorization rules apply to 
equipment manufactured in a foreign country and  
imported into the United States? ....................................................16-6

Q 16.10 How do the FCC equipment authorization rules apply to 
equipment manufactured in the United States and  
exported to a foreign country? ........................................................16-7

Q 16.11 Does compliance with FCC equipment authorization 
requirements automatically qualify equipment under  
the European authorization scheme? .............................................16-8

Measurement Procedures ...................................................................................16-8

Q 16.12 What are FCC “measurement procedures”? ...................................16-8

“Responsible Party” .............................................................................................16-8

Q 16.13 Who is a “responsible party” with regard to the FCC 
equipment authorization rules? ......................................................16-8

Modification of Equipment .................................................................................16-9

Q 16.14 Once FCC equipment authorization is granted, may a 
device be modified without seeking new FCC equipment 
authorization? ....................................................................................16-9

Software Defined Radios ....................................................................................16-9

Q 16.15 What requirements apply to software defined radios? ................16-9

Labeling Requirements ......................................................................................16-10

Q 16.16 What labeling requirements apply to equipment receiving 
FCC equipment authorization? ......................................................16-10



 TelecommunicaTions law answer Book 2018

lx

Records Retention Requirements ......................................................................16-11

Q 16.17 What records retention requirements apply to FCC 
equipment authorization? ..............................................................16-11

Q 16.18 What records retention requirements apply to equipment 
subject to the Supplier’s Declaration of Conformity 
procedure? .......................................................................................16-11

Penalties (Forfeiture Proceedings) ....................................................................16-13

Q 16.19 What penalties apply to the distribution of unauthorized 
equipment? .......................................................................................16-13

Chapter 17 Political Broadcasting Rules
Cindy P. Irani & Lee G. Petro

Background...........................................................................................................17-2

Q 17.1 Why are there FCC and FEC rules governing political 
broadcasting? .....................................................................................17-2

Definitions .............................................................................................................17-3

Covered Communications ..................................................................................17-3

Q 17.2 To what types of communications do the FCC’s political 
broadcasting rules apply? ................................................................17-3

Qualified Candidate ...........................................................................................17-4

Q 17.3 Who is a legally qualified candidate? ..............................................17-4

“Use” of Broadcast Facilities ..............................................................................17-4

Q 17.4 What constitutes a qualified “use” of broadcast facilities  
by candidates? ...................................................................................17-4

Q 17.4.1 When is an appearance of a candidate on broadcast 
facilities not considered “use” of broadcast facilities 
for purposes of the rules? .....................................................17-5

Obligations of Broadcast Facilities ....................................................................17-5

Censorship ............................................................................................................17-5

Q 17.5 Can a licensee station censor candidates’ communications? .....17-5



 Table of Contents  

lxi

Reasonable Access ..............................................................................................17-5

Q 17.6 What is “reasonable access” for political broadcasting? .............17-5
Q 17.6.1 To whom does a broadcast station have to provide 

reasonable access? ................................................................17-6
Q 17.6.2 Does a cable system have an obligation to provide 

reasonable access? ................................................................17-6
Q 17.6.3 What are the access obligations with respect to  

state and local candidates? ...................................................17-7

Equal Opportunity ...............................................................................................17-7

Q 17.7 What is equal opportunity? ..............................................................17-7
Q 17.7.1 Who is entitled to equal opportunity?.................................17-7
Q 17.7.2 When must opposing candidates receive  

“equal opportunities”?...........................................................17-7

Lowest Unit Charge .............................................................................................17-8

Q 17.8 What is the lowest unit charge? ......................................................17-8
Q 17.8.1 When does the lowest unit charge apply? ..........................17-8
Q 17.8.2 To whom does the lowest unit charge apply? ....................17-8
Q 17.8.3 What rules for charges apply outside the lowest  

unit charge window? ..............................................................17-8
Q 17.8.4 What are the campaign finance implications of 

offering to charge less than the lowest unit charge  
to political candidates? .........................................................17-9

Record-Keeping Requirements ...........................................................................17-9

Q 17.9 What are a broadcaster’s content/record-keeping 
requirements? ....................................................................................17-9

Federal Candidate Certification .......................................................................17-11

Q 17.10 What is federal candidate certification? .......................................17-11
Q 17.10.1 What must the certificate state? ........................................17-11
Q 17.10.2 By when must a federal candidate certification be 

submitted to a station in order for the LUC to be 
applied? .................................................................................17-11

Q 17.10.3 What are the consequences of failure to adhere to  
the certification requirements? ..........................................17-12

Content/Types of Communications ..................................................................17-12

Q 17.11 Is a licensee responsible for the content of the candidates’ 
spots? ................................................................................................17-12



 TelecommunicaTions law answer Book 2018

lxii

Q 17.12 What requirements regarding the content of broadcasts 
must a candidate for federal office fulfill in order to receive 
federal candidate certification (and thus qualify to receive 
the lowest unit charge)? .................................................................17-12

Sponsorship Identification ................................................................................17-12

Q 17.13 What does the FCC’s sponsorship identification rule  
require ads to contain? ...................................................................17-12

Q 17.14 What are the requirements for ads sponsored by third 
parties? .............................................................................................17-13

Issue Advertisements ..........................................................................................17-13

Q 17.15 What are the requirements for issue advertisements? ..............17-13
Q 17.15.1 What is a political matter of national importance? .........17-14

Electioneering Communications ......................................................................17-14

Q 17.16 What is an electioneering communication? .................................17-14
Q 17.16.1 What information must electioneering 

communications disclaimers contain? ..............................17-15
Q 17.16.2 What are the specifications for all electioneering 

communications disclaimers? ............................................17-15
Q 17.16.3 What are the specifications for disclaimers for  

printed electioneering communications? .........................17-16
Q 17.16.4 What are the specifications for disclaimers for 

radio and television electioneering communications 
authorized by the candidate? .............................................17-16

Q 17.16.5 What are the specifications for disclaimers for radio 
and television electioneering communications paid 
for by other persons and not authorized by the 
candidates? ...........................................................................17-18

Q 17.16.6 What are the specifications for disclaimers for 
electioneering communications paid for by political 
party committees? ...............................................................17-19

Q 17.16.7 What electioneering communications are exempt 
from the disclaimer requirements? ....................................17-20

Print Advertisements ..........................................................................................17-20

Q 17.17 How much can be charged for space in newspapers or 
magazines in connection with a candidate’s campaign  
for nomination or election? ............................................................17-20



 Table of Contents  

lxiii

Public Communications .....................................................................................17-21

Q 17.18 What is a public communication? .................................................17-21
Q 17.18.1 What disclaimers are required for public 

communications? .................................................................17-21

Implications of Citizens United .........................................................................17-21

Q 17.19 What did the Citizens United case hold? ......................................17-21
Q 17.20 What areas of political broadcasting are affected by  

Citizens United ? ................................................................................17-22
Q 17.20.1 What are the implications of Citizens United for 

political broadcasting regarding the content  
of political advertisements? ................................................17-22

Q 17.20.2 … the timing of political advertisements? ........................17-23
Q 17.20.3 … state and local campaign finance laws prohibiting 

corporate political expenditures? ......................................17-23

Chapter 18 U.S. Indian Tribes and the Indian Country
Lee G. Petro & Anthony D. Glosson

Overview of Indian Tribes and Indian Country ...............................................18-2

Q 18.1 What are Indian tribes? .....................................................................18-2
Q 18.2 How are Indian tribes organized? ....................................................18-2
Q 18.3 Can Indian tribes engage in business activities? ...........................18-3
Q 18.4 How are Indian tribes different from state, local, or county 

governments? .....................................................................................18-3
Q 18.5 What is Indian country? ...................................................................18-4

Q 18.5.1 What is Indian trust land? .....................................................18-4

Regulatory Considerations of Doing Business in Indian Country ..................18-4

Applicable Laws Generally ................................................................................18-4

Q 18.6 Do federal laws apply in Indian country? .......................................18-4
Q 18.6.1 Do state or local laws apply in Indian country? .................18-5
Q 18.6.2 Can an Indian tribe regulate non-Indians in Indian 

country? ..................................................................................18-5
Q 18.7 What government agencies are involved in approving  

leases, rights of way, or other business transactions  
in Indian country? .............................................................................18-5



 TelecommunicaTions law answer Book 2018

lxiv

Tax Considerations ..............................................................................................18-6

Q 18.8 Are there tax advantages to doing business in  
Indian country? ..................................................................................18-6

Financing, Other Commercial Transactions .....................................................18-6

Q 18.9 How are financing or other commercial transactions 
different when an Indian tribe is involved? ....................................18-6

Applicable Telecommunications Laws and Regulations ..................................18-7

Federal, State, and Local Regulation ................................................................18-7

Q 18.10 What federal telecommunications laws or regulations 
specifically reference or apply to Indian tribes or  
Indian country? ..................................................................................18-7

Q 18.10.1 Do state telecommunications laws or regulations 
apply to Indian tribes? ...........................................................18-7

Q 18.10.2 Can Indian tribes regulate telecommunications? ...............18-8

FCC Programs and Initiatives.............................................................................18-8

Q 18.11 What programs or initiatives has the FCC established to 
assist Indian tribes? ..........................................................................18-8

Q 18.11.1 What is the tribal priority for new FM broadcast 
stations? ..................................................................................18-9

Q 18.11.2 What is the tribal priority for low power FM radio 
service? ....................................................................................18-9

Q 18.11.3 What is the Tribal Mobility Fund? ........................................18-9
Q 18.12 What recent proposals has the FCC made with respect to 

spectrum use over tribal lands? ....................................................18-10

Index ......................................................................................................................I-1



lxv

Acknowledgments

Writing Telecommunications Law Answer Book for Practising Law 
Institute has allowed the lawyers of Drinker Biddle & Reath LLP the 
opportunity to distill otherwise inchoate wisdom and experience and 
to share it—in a question-and-answer format—designed for everyday, 
practical use. Any joint endeavor also results in the discovery of many 
new—and familiar—things. In this case, although I always knew, I also 
happily rediscovered and experienced the depth of knowledge the 
lawyers of Drinker Biddle carry around in their heads. Over the course 
of compiling and updating our book, I saw firsthand the extraordinary 
amount of information and experience that is waiting, just ready 
to spring forth. I could highlight something about the abilities and 
accomplishments of each one of our author-contributors, but will 
instead commend for your review the individual biographies that 
appear for each of them.

I want specifically to thank communications associate Anthony 
Glosson, who has worked along with me to keep the many parts of this 
project organized and flowing, persevering even at those moments 
when the stream appeared to be flowing uphill. Thanks to him and 
all my Drinker Biddle colleagues who helped envision, launch, and 
update PLI’s Telecommunications Law Answer Book.

There are always more questions in an evolving field like telecommu-
nications law. We would welcome you to reach out to us with your 
thoughts about our questions and answers, as well as to suggest areas 
for further exploration. We look forward to hearing from you.

Laura H. PHiLLiPs

Drinker Biddle & Reath LLP
202-842-8891

laura.phillips@dbr.com 





lxvii

Table of Abbreviations

Acronyms, initialisms, and abbreviations used in this book

ADA Americans with Disabilities Act

ADSL asymmetrical digital subscriber line

AG attorney general

APA Administrative Procedures Act

AWS advanced wireless services

BCRA Bipartisan Campaign Reform Act of 2002

BIAS broadband Internet access service

BOC Bell operating company

BPL broadband over powerline

CAF Connect America Fund

CALEA Communications Assistance for Law Enforcement Act

CARS cable television relay services

CB citizens’ band

CFPB Consumer Financial Protection Bureau

CLEC competitive local exchange carrier

CMI copyright management information

CMRS commercial mobile radio service

COPPA Children’s Online Privacy Protection Act

CPNI customer proprietary network information

CRA consumer reporting agency

CVAA Twenty-First Century Communications and Video 
Accessibility Act of 2010

DAC Disability Advisory Committee



 TelecommunicaTions law answer Book 2018

lxviii

Acronyms, initialisms, and abbreviations used in this book

DBS direct broadcast satellite

DMA designated market area

DMCA Digital Millennium Copyright Act

DOJ Department of Justice

DRM digital rights management

DSL digital subscriber line

DTV digital television station

EAS Emergency Alert System

ECO effective competitive opportunities

EEO Equal Employment Opportunity

ETC eligible telecommunications carrier

FAA Federal Arbitration Act

FCC Federal Communications Commission

FCRA Fair Credit Reporting Act

FEC Federal Elections Commission

FECA Federal Election Campaign Act

FirstNet First Responders Network Authority

FTC Federal Trade Commission

GATT General Agreement on Tariffs and Trade

Gbps gigabits per second

GDPR General Data Protection Regulation (EU)

GLBA Gramm-Leach-Bliley Act

HDSL high data rate digital subscriber line

HFA Harry Fox Agency

HIPAA Health Insurance Portability and Accountability Act



 Table of Abbreviations  

lxix

Acronyms, initialisms, and abbreviations used in this book

HITECH Act Health Information Technology for Economic and 
Clinical Health Act

HLOGA Honest Leadership and Open Government Act

HSR Hart-Scott-Rodino Antitrust Improvements Act of 1976 

HUD Department of Housing and Urban Development

IaaS infrastructure as a service

IBOC in-band, on channel

ILEC incumbent local exchange carrier

IP Internet protocol

IRC Internal Revenue Code

IRS Internal Revenue Service

ISP Internet service provider

ITU International Telecommunication Union

JSA joint sales agreement

Kbps kilobits per second

LDA Lobbying Disclosure Act of 1995

LEC local exchange carrier

LFA local franchising authority

LMA local marketing agreement

LPFM low-power FM

LPTV low-power television

LTE long-term evolution

LUC lowest unit charge

Mbps megabits per second

MPLA Motion Picture Licensing Corporation



 TelecommunicaTions law answer Book 2018

lxx

Acronyms, initialisms, and abbreviations used in this book

MVPD multichannel video programming distributor

NCE non-commercial educational

NPRM notice of proposed rulemaking

NTIA National Telecommunications and Information 
Administration

OBRA Omnibus Budget Reconciliation Act of 1993

OCR Office of Civil Rights

OGE Office of Government Ethics

OMB Office of Management and Budget

OSS operations support systems

OVS open video system

PaaS platform as a service

PCS personal communications service

PEG public, educational, or governmental

PI proprietary information

PII personally identifiable information

PoE Power over Ethernet

POTS plain old telephone service

PRO performing rights organization

PUC public utility commission

RBOCs Regional Bell Operating Companies

RF radio frequency

RFID radio frequency identification

RTT real-time text

SaaS software as a service



 Table of Abbreviations  

lxxi

Acronyms, initialisms, and abbreviations used in this book

SDSL symmetrical digital subscriber line

SSA shared services agreement

STA Special Temporary Authority

TBA time brokerage agreement

TCPA Telephone Consumer Protection Act

TDM time division multiplexing

TELRIC Total Element Long Run Incremental Cost

TPP Trans-Pacific Partnership

TRIPs Trade-Related Aspects of Intellectual Property Rights

TSR telemarketing sales rule

TTP trusted third party

TTY text telephone (device)

UNE unbundled network elements

USAC Universal Service Administrative Company

USF Universal Service Fund

VDSL very high data rate digital subscriber line

VOIP Voice over Internet Protocol

WCT WIPO Copyright Treaty

WIPO World Intellectual Property Organization

WISP wireless Internet service provider

WLAN wireless local area network

WPPT WIPO Performances and Phonograms Treaty

WTB Wireless Telecommunications Bureau

WTO World Trade Organization

WTO BTA WTO Basic Telecommunications Agreement






