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Emerging Areas of  
Claims Litigation

Possible risks on the horizon could grow out of natural disas-
ters like Hurricane Harvey or Hurricane Irma, homegrown 
terrorism incidents such as the Orlando nightclub shooting, 
pandemics, technological catastrophes, cyber threats such 
as those aimed at Target and leading financial institutions, 
security breaches, financial crises, old fashioned fraud like the 
Wells Fargo fake bank account scheme, violations of the Foreign 
Corrupt Practices Act (FCPA), regulations such as the Patient Pro-
tection and Affordable Care Act (ACA), and the Conflict Mineral 
Disclosure Rules under the Dodd-Frank Act.1

One of the hottest areas of claims litigation over the next few 
years undoubtedly will be in the area of cyber insurance. 
There are a number of reasons for this. First, experts agree 
that it is not a question of whether a company will be hacked, 
but when. Corporate IT departments are modern day armies 
fighting guerilla warfare with many would-be hackers includ-
ing modern day crusaders who use their talents to shut down 
what they see as immoral websites to foreign governments 
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bent on disrupting our economic system. Second, the poten-
tial losses are astronomical and unquantifiable. There are  
no models to predict them. Third, cyber insurance is a very 
new kind of insurance so there is no standardization of policy 
terms. Fourth, there is very little judicial precedent to suggest 
how policy terms will be construed. Finally, and perhaps most 
importantly, cybersecurity has become a national security issue.2 
Federal regulators and state governments are rushing onto the 
scene to stake out their enforcement territory. For example, 
the Federal Office of the Comptroller of the Currency and the 
Federal Deposit Insurance Corporation have issued advance 
notice of their intent to issue proposed regulations in five broad 
areas of cybersecurity.3

Homegrown terror attacks, hate crimes, controversial police 
actions, racial unrest, and polarizing political battles create 
an unstable and unpredictable environment which can eas-
ily spawn large business losses from a property and casualty 
standpoint. It also stands to reason that liability claims will also 
arise where there are extraordinary monetary losses and loss 
of lives. The effect of the new Republican administration and 
Republican-controlled legislature has yet to reveal the unified 
front that was anticipated. The new administration has taken 
hard lines on adding regulations in areas such as the environ-
mental protection arena, but it is unclear how much change will 
occur in the short term on wide-ranging regulatory schemes.4
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Possible Types of Claims and Litigation

Q 1.1 Who are the potential targets of litigation?

Employers remain a popular target for suits brought by disgruntled 
employees. Officers and directors of public companies continue to be 
targets of litigation in cases involving stock drops or large financial 
losses after events such as cyber security breaches. Officers and direc-
tors of corporations are likely targets for SEC enforcement actions, 
whistleblower reports, securities class actions, and derivative law-
suits as a result of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (“Dodd-Frank Act”) that was passed by Congress in the 
wake of the global financial crisis. Officers and Directors are potential 
targets of Securities and Exchange Commission (SEC) and Department 
of Justice (DOJ) actions under the FCPA and any follow-on civil liti-
gation. Corporations and those management persons involved in 
operations may be targets for litigation, regulatory investigations, and 
enforcement actions resulting from cyber security breaches.

Potential targets of litigation include:

• underwriters/investment banks;
• issuers of publicly traded securities;
• lawyers;
• accountants;
• lenders;
• plan fiduciaries;
• asset managers;
• rating agencies;
• real estate agents;
• private equity interests;
• securities brokers;
• corporations of all kinds;
• directors and officers;
• insurers;
• insurance brokers;
• banks;
• mortgage brokers;
• mortgage originators; and
• real estate appraisers.
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Q 1.2 What types of claims and litigation are 
likely?

Whenever one segment of the economy is troubled, claims are sure  
to follow (director and officer claims, fiduciary duty claims, employ-
ment claims, etc.), and the energy sector of the economy has remained 
volatile since 2015 with at least 127 bankruptcies.5 Dreading another 
credit crisis like that of 2008 and juggling layers of post-2008 regula-
tions, banks have been struggling to escape oil and gas exposure. 
Unprecedented numbers of bankruptcies in that segment have fol-
lowed from plunging oil prices and high debt exposure.6 Whenever 
great losses are sustained, the conduct of those involved in the enter-
prise is generally subjected to intense examination under the micro-
scopic view of hindsight so litigation growing out of those losses is 
likely. Expect to see litigation that stems from data breaches and fail-
ure of security. In 2015 and 2016, entities as varied as the adultery 
hook-up site, Ashley Madison, and the Democratic National Party  
suffered embarrassing, expensive and troublesome data breaches. 
The abundance of claims expected is only limited by the ability of cre-
ative lawyers to shoehorn the unique issues into winning legal argu-
ments. Some types of litigation that have been filed include:

• actions filed as a result of scrutiny of executive compensation 
decisions and golden parachute deals;

• actions resulting from mergers and acquisitions (M&A) trans-
actions, including those where there are forced sales or because 
of impending corporate doom;

• actions alleging mismanagement of investments or risk;
• Securities Act of 1933 Claims (Sections 11 and 12);
• Securities Exchange Act of 1934 Claims (Section 10(b) and 

Rule 10b-5);
• claims for aiding and abetting;
• professional liability claims;
• regulatory investigations and enforcement actions;
• claims by institutional investors—as a result of fears that they 

might be in breach of fiduciary duty not to pursue those claims;
• common-law fraud claims;
• consumer class actions;
• employment-related claims; and/or
• breach of fiduciary duty claims.
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Additionally, certain aspects of the Dodd-Frank Act, which was 
passed by Congress in the wake of the global financial crisis, includes 
provisions that might expose corporations and officers and directors  
to civil litigation such as securities class actions and derivative law-
suits as well as regulatory or governmental actions. One provision 
which might well result in additional claims is the whistleblower 
bounty program. Other provisions of that act may well engender deriv-
ative lawsuits and securities class actions related to executive compen-
sation and disclosure.

Additional measures dictated by the ACA continue to come into 
play. Corporations have faced staggering premium increases on group 
insurance and they are struggling to implement all of the various regu-
lations involved in healthcare benefits and employment.

The FCPA and anti-bribery laws continue to present potential liti-
gation scenarios.7 In the first six months of 2017, the SEC and DOJ 
brought eighteen enforcement actions.8 Both the SEC and DOJ are 
aggressively pursuing FCPA violations.9 Reportedly, an area of focus is 
on the private investment business.10 The large settlements and even 
judgments in some derivative actions may also spawn new derivative 
lawsuits by aggressive plaintiffs’ firms.11

Greatest Risk for Directors and Officers

Q 1.3 What types of claims pose the greatest risk  
of liability for directors and officers?

There are five: (1) derivative actions for breaches of a director’s or 
officer’s duty of care or loyalty to the corporation; (2) securities fraud 
shareholder class action lawsuits; (3) Employee Retirement Income 
Security Act (ERISA) class actions; (4) regulatory investigations and 
enforcement actions; and (5) DOJ investigations and indictments.

Q 1.3.1 What are derivative ations?

A derivative action is a lawsuit in which claims are asserted by a 
shareholder on behalf of the corporation.12 Any recovery goes to the 
corporation as a whole rather than to the individual plaintiff. Certain 
legislation and court decisions over the last few years have driven the 
plaintiffs’ securities bar to pursue claims based on state law through 
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filing derivative actions in state courts. Massive settlements such as 
the $139 million News Corp. settlement in 2013 foster the proliferation 
of this type of litigation.13 Typically, claims made in a derivative action 
against officers and directors of a corporation allege mismanagement 
of the corporation, breach of fiduciary duties, conflict of interest, and 
the like. For example, plaintiffs have asserted that directors and offi-
cers violated their fiduciary duties in allowing a corporation to make 
risky investments in credit swaps or, in the case of lenders, in failing 
to implement reasonable standards with regard to mortgage lending. 
An area of increasing concern for directors and officers is the growing 
threat of costly cyber liability incidents with follow-on shareholder 
claims alleging director and officer mismanagement. These types of 
actions may also be asserted by plaintiffs such as the bankruptcy 
trustee of a failed corporation or the Federal Deposit Insurance Cor-
poration (FDIC) standing in the shoes of a failed bank. Note that the 
liability of individual directors and officers is likely not extinguished 
as a result of the corporation’s failure.

Q 1.3.2 What is a shareholder class action?

A shareholder class action is a lawsuit brought by a plaintiff claim-
ing to represent a large group of similarly situated individuals who 
have a grievance or complaint arising out of similar circumstances. The 
greatest single risk of loss to a director or officer may be through the 
securities fraud class action. These cases are generally pursued by 
the most sophisticated of the plaintiffs’ firms, and they usually follow 
a particular pattern. Directors and officers, as well as the corporations 
they serve, may be named as defendants in shareholder class actions 
that arise under the federal securities law.

Q 1.3.3 What are some common types of securities  
law claims?

The most common is the stock drop case, where a company learns 
of mistakes or misrepresentations in its financial disclosures to inves-
tors and, announces that it intends to restate those financial disclo-
sures, whereupon the company’s stock price drops significantly as a 
result of the announcement, resulting in numerous lawsuits against 
the company and its directors and officers by investors represented 
by major plaintiff securities class action law firms. Claims against 
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directors and officers might include allegations of failure to make suf-
ficient public disclosures regarding “exotic” investments; insider trad-
ing as to executives who dumped their own stock prior to impending 
bad news; fraud in connection with the sale of securities in the case 
of arguably misleading statements in public disclosures or failure to 
make appropriate public disclosures, earnings guidance, etc.;14 FCPA 
claims; and breach of fiduciary duty claims against directors and offi-
cers who serve as fiduciaries in ERISA plans.

Q 1.3.4 How risky is shareholder litigation?

The median settlement amount for securities class actions in 2016 
was $8.6 million.15 Heightened levels of initial placement offering (IPO) 
activity has contributed to this.16 In addition, life sciences companies 
are especially at risk in recent years. Even the use of talcum powder 
has resulted in a multi-million-dollar consumer award spawning more 
litigation concerning whether it causes ovarian cancer and how much 
the manufacturer knew about that risk or why there were no disclo-
sures. Often such large liability exposure can also lead to a follow-on 
shareholder suit because of dropping share prices. In 2015-16, more 
than one scandal erupted connecting price gouging on necessary pre-
scription drugs and commensurate executive pay and bonuses. This 
indicia of apparent greed infuriates Congress, regulators, sharehold-
ers, consumer groups and consumers, and fuels congressional hearings, 
regulations, shareholder actions, and consumer actions.

Q 1.3.5 What is ERISA?

See answer to Q 1.11 below.

Q 1.3.6 What is the SEC ?

The SEC is the Securities and Exchange Commission, a federal reg-
ulatory authority, charged with protecting investors, maintaining fair, 
orderly, and efficient capital markets, and facilitating capital formation.

Q 1.3.7 What is the DOJ ?

The DOJ is the Department of Justice, a federal executive depart-
ment responsible for enforcing federal law and administering justice.
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Q 1.3.8 What is the Foreign Corrupt Practices Act of 
1977 ?

The FCPA contains anti-bribery provisions that make it illegal to 
offer or provide money or anything else of value to foreign government 
officials or foreign political parties with the intent of obtaining or retain-
ing business.17

Foreign Corrupt Practices Act of 1977

Q 1.4 Who does the FCPA cover?

The FCPA not only covers U.S. citizens, U.S. nationals, or U.S. resi-
dents and any business entity organized under the laws of a U.S. state 
or which has a principal place of business in the United States, but 
it also covers approximately 1,500 foreign issuers whose American 
Depositary Receipts are traded on U.S. exchanges.18

Q 1.5 What does the FCPA cover?

The FCPA contains anti-bribery provisions, but it also contains 
books-and-records provisions that require those subject to the act to 
make and keep accurate books, records, and accounts in reasonable 
enough detail to accurately and fairly reflect their transactions and 
dispositions of assets. Additionally, the FCPA also contains internal 
controls provisions requiring those subject to the act to devise and 
maintain reasonable internal accounting controls aimed at prevention 
and detection of violations of the FCPA.19 The internal controls and the 
books-and-records provisions taken together are collectively referred 
to as the accounting provisions. The FCPA does not provide that either 
a false record or a deficient control has to be linked to some sort of 
improper payment. Therefore, prosecutors are able to pursue viola-
tions of the accounting provisions even though they might not be able 
to establish the elements for an anti-bribery prosecution.20

Q 1.6 What are the criminal and regulatory 
ramifications of the FCPA?

Corporations are subject to fines of up to $2 million under the anti-
bribery provisions of the FCPA.21 Directors, officers, employees, and 
agents are subject to fines of up to $100,000 and imprisonment of five 
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years.22 After passage of the Sarbanes-Oxley Act of 2002 (SOX), how-
ever, enforcement activity increased. Since SOX, criminal penalties for 
willful violations of the Securities Exchange Act of 1934 subjects viola-
tors to much higher fines—$25 million for corporations and $5 mil-
lion/twenty years’ imprisonment for individuals.23 SOX requires senior 
management to assess their company’s internal controls and verify 
its financial statements.24 In this process, FCPA concerns are often 
identified.25 Moreover, there is great incentive now for companies to 
self-report violations to avoid prosecution or otherwise receive more 
favorable treatment.26

Q 1.7 Can FCPA violations result in civil suits?

As FCPA prosecutions have increased, follow-on civil litigation 
has also increased.27 Although the FCPA does not contain any provi-
sion authorizing a private right of action, creative plaintiffs’ lawyers 
have been able to state other civil actions that hinge on the precursor 
FCPA violations.28 For instance, one company was sued in a securities 
class action lawsuit in which the complaint alleged that the company 
had concealed that certain of its operations, particularly in Nigeria, 
depended on bribes to customs agents in violation of the FCPA, and 
that once the illegal practices were revealed and the company was 
forced to cease the illegal practices, its financial results and share 
price were materially and negatively impacted, so that the company’s 
common stock lost over 78% of its value.29 The incidence of deriva-
tive actions hinging on FCPA violations and alleging failure to properly 
oversee operations or failure to implement adequate internal controls 
has also risen.30

Another facet of the FCPA issue is the extent to which insurance 
may exclude claims arising out of or related to FCPA violations.31 More-
over, many other countries around the world now have anti-bribery or 
corrupt practices similar to those of the United States. The implica-
tions of charges or civil actions arising out of those laws and how 
coverage is affected are open questions.
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SEC and DOJ Investigations

Q 1.8 How concerned should directors and officers 
be about SEC and DOJ investigations?

SEC and DOJ investigations are definitely a significant potential 
source of liability for directors and officers, if for no other reason than 
the defense costs that they incur in responding to these investiga-
tions. Companies and their directors and officers may incur substantial 
attorney, consultant, and document management fees in responding to 
these often broad and overreaching investigations.32 The SEC can also 
seek civil penalties against directors and officers, including monetary 
penalties, which are also unlikely to be reimbursed by insurance or 
the corporation. In fact, the SEC often conditions any settlement of a 
penalty proceeding on the director or officer not seeking indemnifi-
cation from the corporation, and insurance policies typically exclude 
coverage for fines and penalties. Moreover, violations of the securi-
ties laws can be criminal offenses. These charges are investigated and 
prosecuted by the DOJ and United States Attorneys’ Offices, because 
the SEC does not have the power to do so. However, the SEC may rec-
ommend such action, and directors and officers may incur substantial 
attorney, consultant, and document management fees in responding to 
DOJ investigations and prosecutions.

SEC action can relate to any number of potential areas of conduct  
by officers, directors, the entity itself or, in the case of financial ser-
vices firms, conduct of advisors and brokers. Traditional areas of 
concern have been failure to disclose, insider trading, backdating of 
stock options, and other market misconduct or manipulation. Recently, 
the SEC has entered the fray with regard to data breaches. The SEC 
has expanded efforts to address cyber security including setting up 
a cyber security enforcement program and executing cyber security 
sweeps of brokers and dealers.33 In addition, the SEC has made it clear 
that public companies may have obligations to disclose cyber risks 
and incidents as part of their public disclosures.34
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Cyber Liability

Q 1.9 What risks are posed by data breaches?

As the Target data breach in December of 2013 demonstrates, one 
of the greatest potential areas of risk for businesses is cyber liabil-
ity. In the wake of the disclosure about the breach, whether or not a 
result of the announcement, Target’s stock fell and retail sales fell—
leaving Target vulnerable to shareholder discontent and lawsuits.35 
After the announcement in late 2013, Target was hit with dozens of 
lawsuits including class actions filed by banks, class actions filed by 
consumers, regulatory actions, and shareholder derivative actions.36 
In December 2013, Target had a high-profile data breach. Target 
reportedly had $100 million of cyber insurance coverage and $65 mil-
lion of D&O coverage that could answer for some of that exposure.37 
In court filings, Target stated that its expenses related to the breach, 
including legal fees, crisis management costs and forensic costs, were 
approaching $300 million.38 It is estimated that less than one third of 
that outlay will be covered by cyber insurance.39

Wyndham Worldwide Corp. and its related entities settled an enforce-
ment action brought by the Federal Trade Commission (FTC) alleging 
that data breaches occurring between 2008 and 2010 resulted in the 
compromise of more than 619,000 consumer payment card account 
numbers, allegedly causing in excess of $10.6 million in fraud loss.40 
As a New York Times article explains: “Companies have always needed 
to be diligent in keeping ahead of hackers—email and leaky employee 
devices are an old problem—but the situation has grown increasingly 
complex and urgent as countless third parties are granted remote 
access to corporate systems. This access comes through software con-
trolling all kinds of services a company needs: heating, ventilation and 
air-conditioning; billing, expense and human-resources management 
systems; graphics and data analytics functions; health insurance pro-
viders; and even vending machines. Break into one system, and you 
have a chance to break into them all.”41

In addition, the exposure does not just come from loss of custom-
ers’ financial information. As the indictments of five Chinese military 
officers by the U.S. Department of Justice (DOJ) highlights, companies 
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may be criticized for failing to report situations where their systems 
are hacked by competitors or others who are trying to steal trade 
secrets.42 More recently, a cyber-attack on the Democratic National 
Committee’s website just before the 2016 Democratic National Con-
vention led to the resignation of Debbie Wasserman Schultz, the DNC 
Chairwoman.43

Q 1.10 What is the Dodd-Frank Act?

The Dodd-Frank Act was passed by Congress in the wake of the global 
financial crisis. It included extensive reform measures in response to 
the fallout from the global financial crisis.44 The act had a number of 
provisions that were not self-executing, requiring instead that regula-
tions be implemented.45 Several regulations implementing the Dodd-
Frank Act reforms were either “proposed or went into effect during 
2013.”46 Other regulations implementing provisions of the Dodd-Frank 
Act have already been in effect for some time. For instance, SEC regu-
lations which implemented the Whistleblower Bounty provisions went 
into effect August of 2011.47 A Republican-controlled Congress has 
threatened repeal or overhaul.

Q 1.10.1 What is the effect of the Whistleblower Bounty 
Program?

From the beginning of the Whistleblower Bounty Program in 
August of 2011 through the SEC’s 2013 fiscal year, which ended on  
September 20, 2013, a total of 6,573 whistleblower reports had been 
made.48 Despite the large number of reports, the SEC has only made 
a handful of awards.49 On October 1, 2013, however, the SEC awarded 
over $14 million to a single whistleblower.50 Since 2010, the SEC has 
entered twenty final orders out of its whistleblower office and paid 
twenty-two individual whistleblowers a total of $54 million with $37 
million of that being paid in 2015 alone.51

Additionally, it is very possible that the increase in whistleblow-
ing activity might lead to increased regulatory enforcement actions 
and also increased follow-on civil litigation such as securities class 
actions and derivative lawsuits.52
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Q 1.10.2 What is the effect of the conflict minerals 
disclosure requirement?

The Dodd-Frank Act also contains a provision directing the SEC to 
promulgate rules that would require companies to disclose their use 
of conflict minerals, which include tantalum, tin, tungsten, and gold 
originating in the Democratic Republic of Congo, Angola, Burundi, 
Central African Republic, the Republic of Congo, Rwanda, South Sudan, 
Tanzania, Uganda, and Zambia.53 The disclosure rules were adopted by 
the SEC on August 22, 2012.54 An appeal related to the legality of those 
rules resulted in a decision by the United States Court of Appeals for 
the District of Columbia Circuit finding that a portion of the rule was 
unconstitutional.55 The SEC issued a stay on disclosures that would 
impinge on First Amendment Rights, but directed compliance with the 
remainder of the disclosure requirements annually beginning June 2, 
2014.56 Companies have struggled to comply with the rules on con-
flict minerals.57 Humanitarian groups and activist investors may pose 
problems for companies depending upon their use of those conflict 
minerals.58 One risk may be securities class actions particularly if neg-
ative publicity related to the use of conflict minerals results in share 
price declines.59 Additionally, derivative lawsuits are likely to be filed 
by activist shareholders alleging that the company should have imple-
mented adequate procedures to insure that their products were free 
of conflict minerals.60 Interestingly, this concern to restrain business 
with companies that allow human rights abuses, that is, ethical sourc-
ing, is bleeding into areas other than minerals such as shrimp, cotton, 
child trafficking and slavery.61

ERISA

Q 1.11 What is ERISA?

ERISA refers to the Employee Retirement Income Security Act of 
1974, a federal statute that was enacted to protect the retirement and 
other employment benefits of the American worker.62

Q 1.11.1 What claims are likely to arise out of ERISA plans?

In recent years, plaintiffs’ lawyers have found plan fiduciaries to 
be relatively easy targets in claims related to investment losses. The 
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early cases arose during an era of sensational corporate scandals and 
involved Enron, WorldCom, Global Crossing, Kmart and others with 
defined contribution plans.63 Creative and enterprising plaintiffs’ firms 
with expertise in class actions and securities litigation “saw an oppor-
tunity and exploited it by bringing tandem ERISA breach of fiduciary 
suits against companies that were being sued for securities fraud.”64

Q 1.11.2 Who are the targets of ERISA class actions?

Typically, the target companies have defined contribution plans 
that hold company stock. The claims are similar to securities fraud 
lawsuits, but with allegations that the plan fiduciaries were imprudent 
in “allowing plan participants to invest in company stock” when fidu-
ciaries had knowledge that the stock price was artificially inflated due 
to misrepresentation.65

Q 1.11.3 Why are ERISA class actions advantageous to 
plaintiffs’ lawyers?

Under ERISA, plaintiffs’ lawyers only have to show that continu-
ing to offer company stock to participants was imprudent.66 By con-
trast, in a securities fraud case, the plaintiff has to establish material 
misrepresentations and scienter. Another advantage of the ERISA 
class action is that it is not subject to the Private Securities Litigation 
Reform Act of 1995, and there is no discovery stay and no heightened 
pleading standards.67 Extremely large settlements in ERISA cases such 
as Merrill Lynch ($75 million), Tyco ($70.5 million), and Countrywide 
Financial ($55 million) in 2009 have encouraged plaintiffs’ lawyers to 
file more of these lawsuits.68 Commonly, defendants pursue early dis-
missal and, if unsuccessful, they settle.69 The few cases that have been 
tried, however, have tended to result in defense verdicts.70 Unfortu-
nately, even with the success of the ERISA cases that were tried, as 
with securities class actions, the expense of defending these cases 
and the risk if they are lost are powerful incentives for defendants and 
their carriers to settle.71
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Q 1.11.4 Are there new trends in ERISA claims?

Another type of ERISA lawsuit has arisen in the wake of well-known 
Ponzi schemes.72 For instance, at least one pension fund has filed an 
ERISA class action against an investment advisory firm related to 
investment of the pension plan’s assets in a Madoff “feeder fund.”73 
The plaintiff pension fund was several steps removed from Madoff—it 
invested not with Madoff, but with an investment adviser that invested 
with a feeder fund that invested with Madoff.74 This type of lawsuit 
is noteworthy because it triggers Fiduciary Liability coverage. In the 
more ordinary situation, only Errors and Omissions (E&O) or Directors’ 
and Officers’ (D&O) coverage would be triggered.75

Claims Against Professionals

Q 1.12 What claims are likely to arise against 
accountants/auditors?

Accounting firms performing audit work for public companies, in 
particular, are often targets of litigation by disgruntled shareholders 
or bankruptcy trustees of the companies they audit.76 Between 1999 
and 2009, Ernst & Young paid malpractice settlements of $1.92 billion, 
compared to $1.42 billion by KPMG, $1.27 billion by Pricewaterhouse 
Coopers and $1.25 billion by Deloitte & Touche.77 The Big 4 account-
ing firms, particularly because they do so much of the audit work for 
public companies, cannot adequately hedge against loss from audit-
related liability through insurance.78 One area of concern in particular 
is with regard to failed businesses.79 These claims often play out in 
bankruptcy court.80 Bankruptcy trustees and creditors’ committees, 
looking for any source of recovery, will often retain special counsel to 
prosecute claims against professionals.81

Q 1.13 What claims are likely to arise against 
attorneys?

Inside counsel can face potential claims in the same way other 
company executives do, but they can also face potential malpractice 
claims. For instance, in the case of a failed business, a bankruptcy 
trustee looking for as many sources of recovery as possible, may well 
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go after the in-house professionals and allege malpractice claims, as 
well as claims typically asserted against officers. It is sometimes said 
that in-house counsel may wear two hats, an officer’s hat and a law-
yer’s hat. One problem is that the line between those functions can 
blur. The distinction can be important where insurance coverage is 
concerned. Unless a D&O liability policy specifically provides cover-
age for in-house counsel, there is the possibility that the carrier can 
decline coverage for alleged wrongful acts of the in-house counsel 
when wearing his officer’s hat. Also, some D&O policies exclude cov-
erage for professional services.82 Fortunately, there is separate cover-
age available for in-house counsel.83 Unfortunately, many companies 
do not carry employed professional coverage. Outside lawyers, of 
course, have the risk of malpractice claims.84

Employment Claims

Q 1.14 What types of employment claims are likely?

During the early 1990s, there was a proliferation of employment dis-
crimination and sexual harassment lawsuits filed against employers. 
Employers attempted to shift the costs of defending and paying out  
judgments on these suits to their insurance carriers by filing claims 
under their Commercial General Liability (CGL) or Workers’ Compen-
sation insurance policies. Insurers quashed these efforts by relying on 
policy exclusions, and usually denied coverage for these claims.85 How-
ever, these attempts to seek coverage for lawsuits based on employ-
ment practices ended up creating a new insurance market. Seizing this 
opportunity, many carriers introduced a new product—Employment 
Practices Liability Insurance (EPLI). EPLI is a unique liability coverage 
that exclusively covers employment practices claims.86

Similar to the trends of the early 1990s, employers in the current 
economy and social climate face a barrage of potential employment 
claims, brought by both employees and even third parties, such as 
customers.87 There is an increasing concern about fallout from termi-
nation of employees and whistleblower protections. Common claims 
are for wrongful termination, discrimination, and sexual harassment.88 
Companies have relied on layoffs, reduction in employee benefits, and 
other cutbacks to offset dwindling profits. Since 2014, the energy sec-
tor has suffered from falling oil and fuel prices and other economic 
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woes. There have been many layoffs. Such actions clearly expose 
employers to suits related to termination of employment, as well as 
the decrease in benefits. As the baby boomers age, and loss of 401(k) 
investments delays their retirement, the potential for age discrimina-
tion lawsuits increases.

New threats in employment practices may grow out of increasing 
use of social media in connection with hiring practices and even in 
monitoring employee activities.89 The potential exists for employers 
to face accusations of discrimination if they use social media to screen 
applicants.90

Immigration issues are in the forefront of the media, and with an 
ever transient work force and job shifting between national and inter-
national employees, employers must be wary of potential immigration 
suits or claims. A few states implemented immigration laws which 
require businesses to E-verify the legal status of their employees at 
the risk of losing government contracts, and possibly even their busi-
ness license. These new laws also expose employers to liability for a 
new breed of wrongful discharge and discrimination suits.91

There is even concern for potential suits regarding health and 
safety concerns; for instance, employers may be exposed to potential 
liability for medical preparedness in regard to certain illness or pan-
demics, such as H1N1 or the Zika virus.

Traditional discrimination claims will continue to plague employ-
ers, such as discrimination based on race, gender, as well as discrimi-
nation based on disability, medical leave, and age. However, with the 
changing times, new issues have emerged. Although ultimately such 
claims may often be handled the same way as a traditional gender  
or sexual preference discrimination claim, an increased openness of 
transsexuals or transgender individuals may open employers to addi-
tional exposure to suits brought by individuals who contend they 
were discriminated against on the basis that they are transsexual or 
transgender individuals. Also, one commentator has noted that with 
manufacturing and production of goods being conducted overseas, 
companies may be exposed to suits based on improper working con-
ditions or treatment of individuals in foreign nations, even exposing 
the company to human rights violations.92 Current EPLI policies do 
not have any exclusion that would preclude coverage for such claims; 
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therefore, it would be helpful to companies who have manufacturing 
facilities in other countries and may be at risk for such suits to pur-
chase an EPLI policy to protect against discrimination claims that may 
actually be considered human rights violations.93

With new employment issues emerging, and considering the cur-
rent economy’s effect on existing issues, it is important for employers 
to weigh their potential exposure to claims arising from their employ-
ment practices against the availability of coverage to insure such claims 
under an EPLI policy. Once an employer identifies areas of potential 
liability, it can then analyze EPLI policies and determine the coverage 
available to protect against potential claims.

The Future

Q 1.15 How will the proliferation of litigation 
against officers and directors affect insurance 
coverage under D&O liability insurance 
policies?

As plaintiffs’ lawyers explore creative claims against those who run 
the companies that have failed or faltered, target defendants will look 
for insurance coverage based upon unique theories under policies 
that might not ordinarily be thought to cover the conduct at issue. And, 
of course, insurance carriers will resist many of these claims. Insurers 
are likely to take aggressive positions on many issues to avoid coverage 
altogether or to reduce the overall cost of defense and settlement con-
tribution. An issue that has gained some recent attention is whether  
a person is actually an officer of the company for advancement and 
indemnification purposes. The mere fact someone holds a title such 
as vice-president does not necessarily mean they are an appointed 
officer entitled to advancement or indemnification under the state law 
at issue or the company’s by-laws. It is important to understand your 
company’s by-laws and state advancement and indemnification laws 
so that you can take the necessary measures to protect officers. Some 
areas likely to spawn coverage fights are:

• misrepresentation in the application;
• prior knowledge exclusions or inverted warranty endorsements;
• prior acts provisions;
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• insured versus insured provisions;
• contract exclusions;
• scope of coverage arguments;
• definitional limitations on coverage;
• public policy defenses;
• known risk doctrine;
• personal profit exclusions;
• dishonest act or fraud exclusions;
• insured capacity limitations;
• regulatory exclusions;
• interrelated wrongful acts provisions;
• allocation issues; or
• cyber liability.
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