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Introduction
Harry S. Davis

The securities laws prohibit any person (or entity) from trading on the 
basis of material nonpublic information which has been obtained in breach 
of a duty of trust or confidence.1 There are serious penalties—both civil 
and criminal—for engaging in insider trading,2 and securities regulators and 
criminal prosecutors alike view insider trading as a very serious offense.3 One  
need do no more than read the daily newspapers or watch the evening news-
casts to see that the securities regulators and prosecutors take insider trading 
seriously, enforce the prohibition vigorously, and will bring their considerable 
resources to bear on anyone believed to have engaged in insider trading.4 
Not only are the civil and criminal penalties for insider trading severe but the 
reputational damage associated with even being alleged to have engaged in 
insider trading can be irreparable.5

Insider trading is not just an important legal issue. The subject has become 
a part of popular culture in America, featured not just in the news6 but in tele-
vision shows,7 movies,8 books,9 and other forms of entertainment.10 In part, 
that is because the laws prohibiting insider trading are intended to protect the 
marketplace upon which so much of the U.S. economy depends and because 
the concept that a corporate insider should not be permitted to profit from 
corporate information at the expense of “mom and pop” shareholders is eas-
ily understood, is grounded in principles of fairness, and is an accepted part 
of the American way of life.

Because the insider trading laws apply to everyone—not just corporate 
insiders—a proper understanding of both the basics of insider trading law 
and some of the complexities and nuances of this important area of the law is 
important to anyone who invests in the securities markets.

Chapter 1 of this book offers a general overview of the law of insider trad-
ing, the policies underlying the law in this sphere, and how the law has devel-
oped over time. Subsequent chapters provide a more in-depth treatment of 
all of the important aspects of insider trading law as well as the application of 
that law to a number of specific issues, such as tender offers,11 private invest-
ments in public equity securities (PIPEs),12 and “Big Boy Letters.”13 Along the 
way, this book explores the breadth of instruments that fit within the defini-
tion of “securities,”14 what it means for a trade to be “on the basis of”15 material  
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nonpublic information, how to determine what information is or is not “mate-
rial,”16 what it means for information to be “nonpublic,”17 and how to deter-
mine whether or not there has been a breach of a duty of trust or confidence18 
under either the “classical theory”19 of insider trading or the “misappropria-
tion theory.”20 The book also answers important questions concerning “tip-
per” and “tippee” liability,21 how the insider trading laws are enforced and by 
whom,22 what the penalties are for running awry of the law,23 the application 
of the insider trading laws in the context of commodity interests,24 and how 
the insider trading laws apply in the United Kingdom.25 Finally, the book con-
siders how to set up effective compliance procedures to protect individuals 
and firms against insider trading liability, including policies and procedures, 
testing, oversight, and other compliance issues.26

This book is intended for everyone, from lay people who may trade in 
securities only periodically to corporate insiders, professional traders, invest-
ment advisers, broker-dealers, and other financially sophisticated people and 
firms. Because so much of the evolving law of insider trading is dependent 
upon the individual facts and circumstances of each specific case, readers are 
urged to consult with experienced securities law professionals to assist when 
specific issues arise.
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