
EQUIPMENT LEASING–
LEVERAGED LEASING



PLI's Complete Treatise Library (standard page size).fm  Page i  Thursday, October 12, 2017  4:03 PM
PLI’S COMPLETE LIBRARY OF TREATISE TITLES

ART LAW
Art Law: The Guide for Collectors, Investors, Dealers & Artists

BANKING & COMMERCIAL LAW
Asset-Based Lending: A Practical Guide to Secured Financing
Equipment Leasing–Leveraged Leasing
Hillman on Commercial Loan Documentation
Hillman on Documenting Secured Transactions: Effective Drafting and Litigation
Maritime Law Answer Book

BANKRUPTCY LAW
Bankruptcy Deskbook
Personal Bankruptcy Answer Book

BUSINESS, CORPORATE & SECURITIES LAW
Accountants’ Liability
Anti-Money Laundering: A Practical Guide to Law and Compliance
Antitrust Law Answer Book
Broker-Dealer Regulation
Conducting Due Diligence in a Securities Offering
Consumer Financial Services Answer Book
Corporate Compliance Answer Book
Corporate Legal Departments: Practicing Law in a Corporation
Corporate Political Activities Deskbook
Corporate Whistleblowing in the Sarbanes-Oxley/Dodd-Frank Era
Covered Bonds Handbook
Cybersecurity: A Practical Guide to the Law of Cyber Risk
Derivatives Deskbook: Close-Out Netting, Risk Mitigation, Litigation
Deskbook on Internal Investigations, Corporate Compliance, and White Collar Issues
Directors’ and Officers’ Liability: Current Law, Recent Developments, Emerging Issues
Doing Business Under the Foreign Corrupt Practices Act
EPA Compliance and Enforcement Answer Book
Exempt and Hybrid Securities Offerings
Fashion Law and Business: Brands & Retailers
Financial Institutions Answer Book: Law, Governance, Compliance
Financial Product Fundamentals: Law, Business, Compliance
Financial Services Mediation Answer Book
Financial Services Regulation Deskbook
Financially Distressed Companies Answer Book
Global Business Fraud and the Law: Preventing and Remedying Fraud and Corruption
Hedge Fund Regulation
Initial Public Offerings: A Practical Guide to Going Public
Insider Trading Law and Compliance Answer Book
Insurance and Investment Management M&A Deskbook
International Corporate Practice: A Practitioner’s Guide to Global Success
Investment Adviser Regulation: A Step-by-Step Guide to Compliance and the Law
Life at the Center: Reflections on Fifty Years of Securities Regulation
Mergers, Acquisitions and Tender Offers: Law and Strategies
Mutual Funds and Exchange Traded Funds Regulation
Outsourcing: A Practical Guide to Law and Business
Privacy Law Answer Book
Private Equity Funds: Formation and Operation
Proskauer on Privacy: A Guide to Privacy and Data Security Law in the Information Age
Public Company Deskbook: Complying with Federal Governance & Disclosure 

Requirements
SEC Compliance and Enforcement Answer Book
Securities Investigations: Internal, Civil and Criminal



PLI's Complete Treatise Library (standard page size).fm  Page ii  Thursday, October 12, 2017  4:03 PM
Securities Law and Practice Handbook
The Securities Law of Public Finance
Securities Litigation: A Practitioner’s Guide
Social Media and the Law
Soderquist on Corporate Law and Practice
Sovereign Wealth Funds: A Legal, Tax and Economic Perspective
A Starter Guide to Doing Business in the United States
Technology Transactions: A Practical Guide to Drafting and Negotiating Commercial 

Agreements
Variable Annuities and Variable Life Insurance Regulation

COMMUNICATIONS LAW
Advertising and Commercial Speech: A First Amendment Guide
Sack on Defamation: Libel, Slander, and Related Problems
Telecommunications Law Answer Book

EMPLOYMENT LAW
Employment Law Yearbook
ERISA Benefits Litigation Answer Book
Labor Management Law Answer Book

ESTATE PLANNING AND ELDER LAW
Blattmachr on Income Taxation of Estates and Trusts
Estate Planning & Chapter 14: Understanding the Special Valuation Rules
International Tax & Estate Planning: A Practical Guide for Multinational Investors
Manning on Estate Planning
New York Elder Law
Stocker on Drawing Wills and Trusts

HEALTH LAW
FDA Deskbook: A Compliance and Enforcement Guide
Health Care Litigation and Risk Management Answer Book
Health Care Mergers and Acquisitions Answer Book
Medical Devices Law and Regulation Answer Book
Pharmaceutical Compliance and Enforcement Answer Book

IMMIGRATION LAW
Fragomen on Immigration Fundamentals: A Guide to Law and Practice

INSURANCE LAW
Business Liability Insurance Answer Book
Insurance Regulation Answer Book
Reinsurance Law

INTELLECTUAL PROPERTY LAW
Copyright Law: A Practitioner’s Guide
Faber on Mechanics of Patent Claim Drafting
Federal Circuit Yearbook: Patent Law Developments in the Federal Circuit
How to Write a Patent Application
Intellectual Property Law Answer Book
Kane on Trademark Law: A Practitioner’s Guide
Likelihood of Confusion in Trademark Law
Patent Claim Construction and Markman Hearings
Patent Law: A Practitioner’s Guide
Patent Licensing and Selling: Strategy, Negotiation, Forms
Patent Litigation
Pharmaceutical and Biotech Patent Law
Post-Grant Proceedings Before the Patent Trial and Appeal Board
Substantial Similarity in Copyright Law
Trade Secrets: A Practitioner’s Guide



PLI's Complete Treatise Library (standard page size).fm  Page iii  Thursday, October 12, 2017  4:03 PM
LITIGATION
American Arbitration: Principles and Practice
Class Actions and Mass Torts Answer Book
Electronic Discovery Deskbook
Essential Trial Evidence: Brought to Life by Famous Trials, Films, and Fiction
Expert Witness Answer Book
Evidence in Negligence Cases
Federal Bail and Detention Handbook
How to Handle an Appeal
Medical Malpractice: Discovery and Trial
Product Liability Litigation: Current Law, Strategies and Best Practices
Sinclair on Federal Civil Practice
Trial Handbook

REAL ESTATE LAW
Commercial Ground Leases
Friedman on Contracts and Conveyances of Real Property
Friedman on Leases
Holtzschue on Real Estate Contracts and Closings: A Step-by-Step Guide to Buying and 

Selling Real Estate
Net Leases and Sale-Leasebacks

TAX LAW
The Circular 230 Deskbook: Related Penalties, Reportable Transactions, Working Forms
The Corporate Tax Practice Series: Strategies for Acquisitions, Dispositions, Spin-Offs, Joint 

Ventures, Financings, Reorganizations & Restructurings
Foreign Account Tax Compliance Act Answer Book
Internal Revenue Service Practice and Procedure Deskbook
International Tax & Estate Planning: A Practical Guide for Multinational Investors
International Tax Controversies: A Practical Guide
International Trade Law Answer Book: U.S. Customs Laws and Regulations
Langer on Practical International Tax Planning
The Partnership Tax Practice Series: Planning for Domestic and Foreign Partnerships, LLCs, 

Joint Ventures & Other Strategic Alliances 
Private Clients Legal & Tax Planning Answer Book
Transfer Pricing Answer Book

GENERAL PRACTICE PAPERBACKS
Anatomy of a Mediation: A Dealmaker’s Distinctive Approach to Resolving Dollar Disputes 

and Other Commercial Conflicts
Attorney-Client Privilege Answer Book
Drafting for Corporate Finance: Concepts, Deals, and Documents
Pro Bono Service by In-House Counsel: Strategies and Perspectives
Smart Negotiating: How to Make Good Deals in the Real World
Thinking Like a Writer: A Lawyer’s Guide to Effective Writing & Editing
Working with Contracts: What Law School Doesn’t Teach You

Order now at www.pli.edu
Or call (800) 260-4754 Mon.–Fri., 9 a.m.–6 p.m.

Practising Law Institute
1177 Avenue of the Americas

New York, NY 10036

When ordering, please use Priority Code NWS9-X.



EQUIPMENT LEASING–
LEVERAGED LEASING

Fifth Edition

VOLUME 1

Edited by
Ian Shrank

Arnold G. Gough, Jr.

Incorporating Release #16
February 2018

#239294

Practising Law Institute
New York City

#26485



This work is designed to provide practical and useful
information on the subject matter covered. However, it is
sold with the understanding that neither the publisher nor
the author is engaged in rendering legal, accounting, or
other professional services. If legal advice or other expert
assistance is required, the services of a competent profes-
sional should be sought.

QUESTIONS ABOUT THIS BOOK?

If you have questions about replacement pages, billing, or
shipments, or would like information on our other
products, please contact our customer service department
at info@pli.edu or at (800) 260-4PLI.

For any other questions or suggestions about this book,
contact PLI’s editorial department at: plipress@pli.edu.

For general information about Practising Law Institute,
please visit www.pli.edu.

Legal Editor: Jacob Metric

Copyright © 1977, 1980, 1983, 1988, 1998, 1999, 2000, 2001, 2002, 2003,
2004, 2005, 2006, 2007, 2008, 2009, 2010, 2011, 2012, 2013, 2014, 2015,
2016, 2017, 2018 by Practising Law Institute.

First edition 1977, Bruce E. Fritch & Albert F. Reisman, editors
Second edition 1980 & Cumulative Supplement 1983
Third edition 1988 & Cumulative Supplement 1993, Bruce E. Fritch,
Albert F. Reisman & Ian Shrank, editors
Fourth edition 1997, Ian Shrank & Arnold G. Gough, editors
Fifth edition 2010

All rights reserved. Printed in the United States of America. No part of this
publication may be reproduced, stored in a retrieval system, or transmitted in
any form by any means, electronic, mechanical, photocopying, recording, or
otherwise, without the prior written permission of Practising Law Institute.

LCCN: 98-068320

ISBN: 978-1-4024-1494-7



About the Editors

Ian Shrank

Ian Shrank was until 2010 a partner with the
New York office of Allen & Overy. Mr. Shrank’s
practice focused on lease financing of every possible
configuration, project financing, corporate finance,
derivatives, and various insurance products. On a
number of occasions he chaired or participated
in programs on equipment leasing, leveraged
leasing, and project financing for PLI and other

organizations. For several years he chaired or spoke at conferences on
cross-border leasing for the Structured Finance Institute. Mr. Shrank
has devoted his energies to various charitable endeavors since
departing Allen & Overy. He has A.B. and J.D. degrees from Harvard
University and is a member of the New York Bar.

Arnold G. Gough, Jr.

Arnie Gough was a partner in the corporate depart-
ment of Winston & Strawn’s Chicago office until
his retirement in 2016. He was involved in various
aspects of the firm’s leveraged lease and structured
finance practice for approximately thirty-five years.
Mr. Gough has represented lessees and equity
investors in numerous domestic and cross-border
leasing transactions involving real estate, transpor-

tation equipment, production equipment, mining equipment, dis-
tribution systems and facilities. He has been involved in the
development of several transaction structures, including ownership
FSC leases, Pickle leases, LILO structures, and single-investor
synthetic leases. Mr. Gough co-authored an article on synthetic
leases with Winston & Strawn partner Mike Robinson, which
appeared in the Fall 1994 and the Spring 1995 issues of the Journal of
Equipment Lease Financing.

Mr. Gough is a graduate of the University of Notre Dame, where
he received a B.B.A. (magna cum laude) in 1978 and a J.D. in 1981
and was a staff member of the Notre Dame Lawyer.

vii(Equipment Leasing, Rel. #16, 2/18)





Table of Chapters

VOLUME 1

PART I
THE BASICS

Chapter 1: Basics of Leasing
Chapter 2: General Governing Law: U.C.C. Articles 1, 2A, and 9
Chapter 3: Tax Considerations
Chapter 4: Accounting
Chapter 5: The Economics of Leveraged Leasing
Chapter 6: Documentation

VOLUME 2

PART II
THE ASSETS

Chapter 7: Aircraft
Chapter 8: Rolling Stock
Chapter 9: Commercial Vessels
Chapter 10: Real Estate
Chapter 11: Power Facilities
Chapter 12: Computers and Related High-Technology Equipment

PART III
LEASING STRUCTURES

Chapter 13: Leveraged Leasing from a Lender ’s Viewpoint
Chapter 14: Securitization of Equipment and Auto Leases
Chapter 15: Synthetic Leasing

ix(Equipment Leasing, Rel. #16, 2/18)



Chapter 16: Leasing Outside the United States: Pickle, Loss Trapping,
Subpart F, and Foreign Tax Credits

Chapter 17: Foreign Law Issues in U.S. Cross-Border Leases
Chapter 18: Municipal Leases
Chapter 19: Role of the Trustee
Chapter 20: Middle-Market Leasing and Syndication

VOLUME 3

PART IV
THE REGULATORY ENVIRONMENT

Chapter 21: Bankruptcy Issues
Chapter 22: Environmental Issues
Chapter 23: Legal Authority for Leasing
Chapter 24: Securities Laws Issues
Chapter 25: Insurance Issues
Chapter 26: ERISA Implications
Chapter 27: Consumer Personal Property Leasing
Chapter 28: Doing Business Under State Corporation Laws
Chapter 29: Lessor Liability

EQUIPMENT LEASING–LEVERAGED LEASING

x



Table of Contents

VOLUME 1

About the Editors..............................................................................vii

Table of Chapters ..............................................................................ix

Preface ........................................................................................... lxiii

Acknowledgments ........................................................................... lxv

PART I
THE BASICS

Chapter 1: Basics of Leasing

Ian Shrank

§ 1:1 Introduction.................................................................... 1-2
§ 1:2 Historical Background .................................................... 1-2

§ 1:2.1 Antecedents to Leasing ............................................. 1-2
§ 1:2.2 Modern Era ............................................................... 1-5

§ 1:3 What Is a Lease?............................................................. 1-8
§ 1:3.1 True Lease Concepts ................................................. 1-8
§ 1:3.2 Basic Lease Issues ..................................................... 1-9
§ 1:3.3 Net Versus Operating Leases .................................. 1-10

§ 1:4 Why Engage in Leasing? ............................................... 1-12
§ 1:4.1 Limited Need and Residual Risk............................. 1-12
§ 1:4.2 Accounting Benefits ................................................ 1-13
§ 1:4.3 Tax Advantages ....................................................... 1-14
§ 1:4.4 Other Lessee Motivations ....................................... 1-16
§ 1:4.5 Other Lessor Motivations ....................................... 1-17
§ 1:4.6 Lender Motivations................................................. 1-18

§ 1:5 Structure of a Typical Leveraged Lease.......................... 1-19
§ 1:5.1 Simple Version ........................................................ 1-19
§ 1:5.2 Use of Trustees ....................................................... 1-19

Figure 1-1 Simple Leveraged Lease....................................... 1-20
Figure 1-2 Larger Leveraged Lease........................................ 1-20

§ 1:5.3 Mechanics of the Leveraged Lease .......................... 1-22

xi(Equipment Leasing, Rel. #16, 2/18)



§ 1:6 Other Structures ........................................................... 1-24
§ 1:7 How Does a Lease Happen? ......................................... 1-24

Chapter 2: General Governing Law: U.C.C. Articles 1, 2A, and 9

Robert D. Strauss

§ 2:1 U.C.C. Article 2A—Leases ............................................. 2-2
§ 2:1.1 Background and Scope of U.C.C. Article 2A ............ 2-2
§ 2:1.2 Comparison of Articles 2 and 2A ............................. 2-4
§ 2:1.3 Freedom of Contract ................................................. 2-5
§ 2:1.4 Definition of True “Lease” ........................................ 2-5

[A] Why the Definition Is Necessary.............................. 2-5
[B] What the Definitions of “Lease” and

“Security Interest” Cover, and What They
Do Not Cover ........................................................... 2-6

[C] TRAC Leases—An Unfortunate Aberration ........... 2-10
[D] What the Drafter Can (and Cannot) Change ......... 2-11

§ 2:1.5 Warranty Liability of Lessors; Treatment of
“Finance Lessors”.................................................... 2-12

[A] Warranty Rules for Leases Before Adoption of
Article 2A................................................................ 2-12

[B] Warranty Rules Under U.C.C. Article 2A............... 2-12
[C] U.C.C. Article 2A’s Definition of “Finance Lease” .... 2-13
[D] Practical Implications ............................................. 2-14

§ 2:1.6 Nonbankruptcy Enforcement, Remedies, and
Damages for Lessors and Lessees............................ 2-14

[A] Why Article 2A Needed to Cover Remedies ........... 2-14
[B] How Article 2A Covers the Lessor ’s Remedies....... 2-16
[C] Lessee’s Remedies for Lessor ’s Breach .................... 2-21
[D] Drafting Recommendations .................................... 2-22

§ 2:1.7 Fixtures and Accessions .......................................... 2-23
[A] Fixtures ................................................................... 2-23
[B] Accessions............................................................... 2-24

§ 2:1.8 Filing Requirements ................................................ 2-25
§ 2:1.9 Limits on Assignment and Subleasing.................... 2-25

[A] “Conspicuousness” Requirement in 1987
(Unamended) Text .................................................. 2-25

[B] Anti-Anti-Assignment Rules ................................... 2-26
[C] Effect on Lease or Lease Portfolio Lenders .............. 2-26

§ 2:1.10 Miscellaneous Provisions of Article 2A .................. 2-27
[A] Statutory “Hell or High Water” Clause .................. 2-27
[B] “Vendor in Possession” Laws .................................. 2-28
[C] Priorities in Favor of (Sub)Lessees in the

Ordinary Course of Business.................................... 2-28

EQUIPMENT LEASING–LEVERAGED LEASING

xii



[D] Separate Signature for “No Oral Modifications”
Clause ..................................................................... 2-29

[E] Risk of Loss............................................................. 2-29
[F] “Proceeds” of Equipment Collateral........................ 2-29

§ 2:1.11 Unresolved Issues in Article 2A ............................. 2-30
§ 2:1.12 Proposed 2003 Amendments to Article 2A ............ 2-31

§ 2:2 Assignment of Leases; Assignment or Purchase of
Lease Rentals ................................................................ 2-32

§ 2:2.1 Applicability of Article 9 to Assignments ............... 2-32
[A] Perfection of Security Interest in the Lessor ’s

Rights in the Lease ................................................. 2-32
[B] Perfection of Security Interest in the Lessor ’s

Rights in Electronic Chattel Paper.......................... 2-33
[C] Perfection of Security Interest in the

Leased Goods .......................................................... 2-34
[D] Perfection Against the Lessee.................................. 2-34
[E] Lessee’s Consent to Assignment............................. 2-34

§ 2:2.2 Waiver of Defenses Clauses; “Hell or
High Water” Clauses .............................................. 2-35

[A] “Close-Connectedness” Doctrine ............................ 2-37
§ 2:3 U.C.C. § 1-203............................................................. 2-37

Chapter 3: Tax Considerations

Michael G. Robinson and Dean Burau

§ 3:1 Introduction.................................................................... 3-6
Figure 3-1 Tax Benefits of Equipment Leasing....................... 3-9
§ 3:2 Tax Ownership—True Lease ......................................... 3-11

§ 3:2.1 Fundamentals ......................................................... 3-11
§ 3:2.2 Legal Background .................................................... 3-12

[A] Supreme Court ....................................................... 3-12
[B] Other Courts........................................................... 3-15
[C] IRS .......................................................................... 3-16

§ 3:2.3 Issues ...................................................................... 3-19
[A] Initial Equity Investment........................................ 3-21
[A][1] Legal Background ................................................. 3-22
[A][2] Guidelines Formulation of Initial Equity

Investment Requirement ...................................... 3-26
[A][3] Refinements of Initial Investment

Requirement: “Unconditional Investment”;
“No Return” ......................................................... 3-27

[A][3][a] Background and Legal Context......................... 3-27

Table of Contents

xiii(Equipment Leasing, Rel. #16, 2/18)



[A][4] “Unconditional Obligation” ................................. 3-29
[A][4][a] Common Problems........................................... 3-29
[A][4][b] “Deferred Equity” Arrangements ...................... 3-31
[A][5] No Return of Minimum Investment.................... 3-32
[A][5][a] Casualty and Default Provisions ...................... 3-32
[A][5][b] Voluntary Termination by Lessee ..................... 3-34
[A][5][c] “Return” by Non-Lessee-Group Person/

Third-Party Residual Value Insurance............... 3-34
[B] Lessor ’s Continuing Investment in the

Property During the Term of the Transaction......... 3-36
[B][1] Method of Analysis: Form of Presentation........... 3-38
[B][2] “Net Lease” .......................................................... 3-39
[B][3] “Accreting” Debt Balance...................................... 3-40
[C] Investment at Lease Termination ........................... 3-40
[C][1] Useful Life and Residual Value............................. 3-40
[C][2] Guidelines Requirements Regarding

Residual Expectation ............................................ 3-41
[C][2][a] Removal Costs.................................................. 3-42
[C][2][b] Inflation............................................................ 3-43
[C][2][c] Case Law and Observations ............................. 3-45
[C][3] End of Lease Term Renewal Rights ...................... 3-46
[C][4] Evergreen and Wintergreen Renewal Options ...... 3-49
[C][5] Lessee Purchase Options ...................................... 3-52
[C][6] Fixed-Price Purchase Options............................... 3-59
[C][6][a] End-of-Term Options ........................................ 3-59
[C][6][b] Early Buyout Options ....................................... 3-62
[C][6][c] Compulsion Issues ........................................... 3-63
[C][7] Lessor Puts and Abandonment Rights ................. 3-64
[C][8] “TRAC” Provisions—Qualified Motor

Vehicle Leases....................................................... 3-67
[D] Lessee Investment and Lessee Debt........................ 3-76
[D][1] Lessee Participation in Cost ................................. 3-77
[D][1][a] Cost Overruns .................................................. 3-78
[D][1][b] Determining Costs ........................................... 3-79
[D][1][c] Transaction Costs............................................. 3-80
[D][2] Lessor ’s Cost Versus Lessee’s Cost Versus

Fair Market Value ................................................. 3-81
[D][3] Lessee Improvements ........................................... 3-86
[D][4] Lessee Loans and Debt Guarantees...................... 3-90
[D][5] Other Lessee Involvement with Lessor ’s Debt ..... 3-94
[D][6] Lease Guarantees ................................................. 3-96
[E] Limited Use Property.............................................. 3-99
[F] Remarketing and Residual Fees ............................ 3-103

EQUIPMENT LEASING–LEVERAGED LEASING

xiv



[G] Economic Substance and Profit Motive ................ 3-105
[G][1] Economic Substance—Case Law........................ 3-106
[G][2] Economic Substance—IRS Guidelines and

Rulings ............................................................... 3-113
[G][3] Economic Substance—Code Section 7701(o) ..... 3-116
[G][3][a] Applicability to Lease Transactions ................ 3-117
[G][3][a][i] “Meaningful Change in Economic

Position”...................................................... 3-120
[G][3][a][ii] “Substantial Business Purpose”................... 3-121

§ 3:3 Ownership Issue—Form of Ownership....................... 3-124
§ 3:3.1 Owner Trustee As Owner-Lessor .......................... 3-124

[A] Agency .................................................................. 3-125
[B] Grantor Trust........................................................ 3-125
[C] Business Entity—“Check-the-Box”........................ 3-128

§ 3:3.2 Subsidiary As Owner Participant .......................... 3-130
§ 3:3.3 Multiple-Owner Participants................................. 3-131
§ 3:3.4 Cotenancy and Separate Ownership ..................... 3-133

§ 3:4 Tax Attributes ............................................................. 3-138
§ 3:4.1 Depreciation ......................................................... 3-139

[A] Background ........................................................... 3-139
[B] MACRS................................................................. 3-143
[B][1] General Rules ..................................................... 3-143
[B][2] First-Year Conventions ....................................... 3-144
[B][3] Placement in Service .......................................... 3-146
[B][4] Foreign-Use Property .......................................... 3-147
[B][5] Tax-Exempt Use Property ................................... 3-149
[B][6] Substitution and Replacement ........................... 3-150
[B][7] “Bonus Depreciation” ......................................... 3-150
[C] Leasehold Interest—Capital Recovery................... 3-152

§ 3:4.2 Interest Expense and Other Debt Issues............... 3-153
[A] Interest Deduction ................................................ 3-153
[B] Withholding Tax Issues......................................... 3-155

§ 3:4.3 Transactions Costs................................................ 3-156
[A] Costs Incurred to Acquire the Leased Asset ......... 3-157
[B] Costs Incurred in Connection with Leasing

of an Asset ............................................................ 3-157
[C] Costs Incurred in Financing an Asset .................. 3-158
[D] Conclusion............................................................ 3-158

§ 3:4.4 Investment Credits (and Grants)—Renewable
Energy Property..................................................... 3-159

[A] Investment Tax Credit for Energy Property .......... 3-160
[A][1] General Requirements—Energy Property ........... 3-161
[A][2] Limitations, Exclusions, and Further

Requirements ..................................................... 3-162

Table of Contents

xv(Equipment Leasing, Rel. #16, 2/18)



[A][2][a] Qualified Rehabilitation Expenditures ............ 3-163
[A][2][b] Property Used Predominantly Outside the

United States, and Tax-Exempt Use
Property .......................................................... 3-163

[B] Adjustments to Basis/Recapture............................ 3-163
[C] Pass-Through Election .......................................... 3-164
[D] Government Grant in Lieu of Investment

Credit.................................................................... 3-164
[D][1] General Requirements for the Grant.................. 3-164
[D][2] Pass-Through of the Grant................................. 3-165

§ 3:4.5 Accounting for Rental Income; Code
Section 467 ........................................................... 3-166

[A] Section 467—Background ..................................... 3-168
[B] Section 467 Regulations—An Overview ............... 3-168
[C] The Definition of a “Section 467 Rental

Agreement” ........................................................... 3-169
[C][1] Specific Allocation of Fixed Rent........................ 3-169
[C][2] Increasing or Decreasing Rents .......................... 3-171
[C][3] Prepaid or Deferred Rents .................................. 3-172
[D] The Treatment of “Section 467 Rental

Agreements”.......................................................... 3-173
[D][1] Disqualified Leaseback or Long-Term

Agreement .......................................................... 3-174
[D][2] Tax Avoidance As a Principal Purpose ............... 3-175
[D][2][a] General Rule—A Question of Fact ................. 3-175
[D][2][b] The Safe Harbors............................................ 3-175
[D][3] Applying the Uneven Rent Safe Harbor

to a Lease ........................................................... 3-176
[D][3][a] Average Annual Rent Allocated ...................... 3-177
[D][3][b] Annual Rent Allocated ................................... 3-177
[D][3][c] Treatment of Supplemental Rent.................... 3-178
[E] Section 467 Loans................................................. 3-180
[E][1] Section 467 Rent ................................................ 3-180
[E][1][a] Proportional Accrual Method Rules................ 3-180

Figure 3-2 Propotional Accrual Method............................. 3-183
[E][1][b] Prepayments with “Adequate Stated

Interest” .......................................................... 3-183
[E][2] Section 467 Interest ........................................... 3-184
[F] Floating Rate Debt and Refinancings.................... 3-185
[G] Consequence of DLLTA Treatment ....................... 3-187

Figure 3-3 Constant Rental................................................ 3-188
[H] “Rent Stripping”.................................................... 3-189

§ 3:4.6 Like-Kind Exchanges ............................................. 3-192
[A] Introduction.......................................................... 3-192
[B] Basic Requirements of a Like-Kind Exchange ....... 3-193

EQUIPMENT LEASING–LEVERAGED LEASING

xvi



[C] Deferred Exchanges............................................... 3-195
[D] Gain Recognition .................................................. 3-197
[E] Other Considerations ........................................... 3-197

§ 3:4.7 Foreign Tax Credit Issues...................................... 3-198
[A] Foreign-Source Losses ........................................... 3-198
[B] Allocation of Interest Expense .............................. 3-200

§ 3:4.8 Other Foreign-Related Considerations .................. 3-201
[A] Taxation of Foreign Currency Exchange

Rate Gains and Losses .......................................... 3-201
§ 3:4.9 Alternative Minimum Tax .................................... 3-205

§ 3:5 Disclosure and List-Keeping Rules, Tax Return
Positions and Penalties ............................................... 3-206

§ 3:5.1 Reportable Transaction Disclosure and
List-Keeping Requirements ................................... 3-207

[A] Taxpayer Disclosure of Reportable
Transactions (Code Section 6011) ........................ 3-208

[B] Material Advisor Disclosure of Reportable
Transactions (Code Section 6111) ........................ 3-212

[C] List-Keeping with Respect to Reportable
Transactions (Code Section 6112) ........................ 3-214

§ 3:5.2 Penalties for Failure to Disclose or
Failure to Maintain List (Code Sections 6707,
6707A, 6708) ........................................................ 3-216

§ 3:5.3 Other Penalty Provisions Applicable to
Taxpayer ’s Participation in Leasing
Transaction ........................................................... 3-218

§ 3:6 Indemnification .......................................................... 3-218
§ 3:6.1 Special Tax Indemnity Agreement ........................ 3-218
§ 3:6.2 General Tax Indemnity ......................................... 3-228

Chapter 4: Accounting

Jeffrey H. Ellis

§ 4:1 Introduction.................................................................... 4-3
§ 4:2 Background ..................................................................... 4-4
§ 4:3 Objectives ....................................................................... 4-5
§ 4:4 Lease Classification ........................................................ 4-6

§ 4:4.1 Definition of Terms .................................................. 4-6
§ 4:4.2 Criteria for a Capital Lease....................................... 4-7
§ 4:4.3 Lessee Classification ................................................. 4-7
§ 4:4.4 Lessor Classification ................................................. 4-8
§ 4:4.5 Criteria 1a, 1b, and 1c.............................................. 4-9
§ 4:4.6 Criterion 1d ............................................................ 4-10

Table of Contents

xvii(Equipment Leasing, Rel. #16, 2/18)



§ 4:5 Lessee/Lessor Accounting and Disclosures ................... 4-10
§ 4:5.1 Lessee Accounting................................................... 4-10
§ 4:5.2 Lessor Accounting................................................... 4-11
§ 4:5.3 Disclosures.............................................................. 4-12
§ 4:5.4 Other Provisions ..................................................... 4-13

§ 4:6 Implementation Problems ............................................ 4-14
§ 4:6.1 Part of a Building .................................................... 4-14
§ 4:6.2 Residual Value Guarantee ....................................... 4-15
§ 4:6.3 Contingent Rents.................................................... 4-17
§ 4:6.4 Interest Rate Implicit in the Lease.......................... 4-19
§ 4:6.5 Gain and Loss Recognition on Sale-Leasebacks ....... 4-20
§ 4:6.6 Sale-Leasebacks of Real Estate ................................ 4-21
§ 4:6.7 Sale-Leasebacks of Integral Equipment ................... 4-22
§ 4:6.8 Lease Term.............................................................. 4-23
§ 4:6.9 Leveraged Leases ..................................................... 4-24
§ 4:6.10 Variable Interest Entities and Consolidation

Issues ...................................................................... 4-25
[A] Impact of ASC Topic 810 on Leveraged Lease

Arrangements ......................................................... 4-27
[B] Multi-Party Lease Transactions............................... 4-28
[C] International Convergence...................................... 4-28

§ 4:6.11 Double-Dip Leases .................................................. 4-29
§ 4:6.12 Leases Involving Government Facilities.................. 4-30
§ 4:6.13 Initial Direct Costs ................................................. 4-31
§ 4:6.14 Build-to-Suit Issues................................................. 4-31
§ 4:6.15 Environmental Indemnification.............................. 4-34
§ 4:6.16 Events of Default .................................................... 4-34
§ 4:6.17 Computer Hardware and Software ......................... 4-36
§ 4:6.18 Other FASB, EITF, and SEC Activity ...................... 4-37

[A] Changes in the Provisions of Lease Agreements
Resulting from Refundings of Tax-Exempt Debt ...... 4-37

[B] Inception of the Lease............................................. 4-37
[C] Profit Recognition on Sales-Type Leases of

Real Estate .............................................................. 4-37
[D] Classification of Renewals or Extensions of

Existing Sales-Type or Direct Financing Leases ...... 4-38
[E] Accounting for Leases in a Business

Combination........................................................... 4-39
[F] Accounting for Purchase of a Leased Asset by

the Lessee During the Term of the Lease................ 4-39
[G] Accounting for a Loss on a Sublease....................... 4-40
[H] Upward Adjustments of Guaranteed Residual

Values...................................................................... 4-41

EQUIPMENT LEASING–LEVERAGED LEASING

xviii



[I] Leases to Government Units .................................. 4-41
[J] Accounting for an Interest in the

Residual Value of a Leased Asset ............................ 4-41
[K] Time Pattern of the Physical Use of Property

in an Operating Lease............................................. 4-42
[L] Lease Incentives in an Operating Lease .................. 4-43
[M] Applicability of Leveraged-Lease Accounting to

Existing Assets of the Lessor................................... 4-43
[N] Money-over-Money Lease Transactions .................. 4-44
[O] Wrap Lease Transactions......................................... 4-44
[P] Sales of Assets Subject to Operating Leases and

“Nondiscriminatory” Remarketing Agreements ...... 4-45
[Q] Income Taxes .......................................................... 4-45
[R] Defeased Lease Obligations..................................... 4-46
[S] Lessee Recognition of Guarantees and

Indemnifications ..................................................... 4-46
[T] Residual Value Insurance ........................................ 4-47
[U] Determining When a Service or Supply

Contract Contains a Lease ..................................... 4-47
[V] Identifying Intangible Assets in Acquisition of

Income-Producing Properties .................................. 4-48
[W] Period for Amortizing Leasehold Improvements ...... 4-49
[X] Changes in the Timing of Cash Flows Relating to

Income Taxes Generated by a Leveraged Lease....... 4-51
[Y] Accounting for Maintenance Services..................... 4-51

§ 4:7 Symmetry ..................................................................... 4-52
§ 4:8 Future Outlook ............................................................. 4-53
Appendix 4A Lessee Lease Classification Flow Chart....... App. 4A-1
Appendix 4B Lessor Lease Classification Flow Chart........App. 4B-1
Appendix 4C FASB Statements, Interpretations,

Technical Bulletins and Staff Positions, and
Leasing-Related Issues of the FASB’s Emerging
Issues Task Force Incorporated
into ASC Topic 840..................................... App. 4C-1

Appendix 4D Accounting for Leases under ASC
Topic 842 ....................................................App. 4D-1

Chapter 5: The Economics of Leveraged Leasing

James C. Ahlstrom, Iris C. Engelson & Edward A. Chang

§ 5:1 Introduction.................................................................... 5-2
§ 5:2 The Classic U.S. Leveraged Lease................................... 5-3

§ 5:2.1 Before-Tax Analysis ................................................... 5-4

Table of Contents

xix(Equipment Leasing, Rel. #16, 2/18)



§ 5:2.2 Tax Benefits............................................................... 5-4
§ 5:2.3 After-Tax Yield .......................................................... 5-6
§ 5:2.4 Before-Tax Yield ........................................................ 5-9
§ 5:2.5 Effective Yield.......................................................... 5-10
§ 5:2.6 Book Earnings ......................................................... 5-10
§ 5:2.7 Sinking Fund Risk .................................................. 5-10
§ 5:2.8 Residual Value Risk................................................. 5-11
§ 5:2.9 Credit Risk.............................................................. 5-11
§ 5:2.10 Tax Rate Change Risk............................................. 5-12
§ 5:2.11 Tax Base Risk.......................................................... 5-13
§ 5:2.12 Alternative Minimum Tax Risk.............................. 5-14
§ 5:2.13 Termination Values ................................................. 5-14
§ 5:2.14 Early Buyout Option ............................................... 5-14
§ 5:2.15 IRS Guidelines ........................................................ 5-15

§ 5:3 Rent and Debt Structuring ........................................... 5-17
§ 5:3.1 Linear Programming Models................................... 5-18
§ 5:3.2 Mathematical Framework for Linear

Programming .......................................................... 5-19
§ 5:3.3 Integer Programming Models.................................. 5-21

§ 5:4 Specialized Lease Structures ......................................... 5-23
§ 5:4.1 467 Regulations ...................................................... 5-23
§ 5:4.2 Effect of ITC ........................................................... 5-26

§ 5:5 Search for Higher Yields ............................................... 5-26
§ 5:6 Return on Equity and Assets ........................................ 5-29
§ 5:7 Mathematics of Yield.................................................... 5-30

§ 5:7.1 The Meaning of Yield ............................................. 5-33
§ 5:8 Lessee Economics ......................................................... 5-37

§ 5:8.1 Lease Capitalization................................................ 5-39
§ 5:8.2 The Lessee’s Rent Cost Comparison ...................... 5-39
§ 5:8.3 Lease-Buy Analysis.................................................. 5-40

Appendix 5A Example Reports ........................................ App. 5A-1

Chapter 6: Documentation

Ian Shrank

§ 6:1 Introduction.................................................................... 6-6
§ 6:2 Term Sheet or Commitment Letter ................................ 6-7

§ 6:2.1 Preliminary Proposal................................................. 6-7
§ 6:2.2 Letter of Intent.......................................................... 6-8
§ 6:2.3 Commitment Letter.................................................. 6-8
§ 6:2.4 When Is a Preliminary Document Legally

Binding? .................................................................. 6-11

EQUIPMENT LEASING–LEVERAGED LEASING

xx



§ 6:2.5 Commitment Letter Text........................................ 6-13
[A] Who, How Much, and When?................................ 6-13
[B] Appraisal ................................................................. 6-14
[C] Economics............................................................... 6-14
[D] Who Drafts?............................................................ 6-15
[E] Closing Conditions................................................. 6-16

§ 6:3 Participation Agreement ............................................... 6-16
§ 6:3.1 Commitments of the Parties................................... 6-16

[A] Mechanics............................................................... 6-16
[B] Delayed Closing...................................................... 6-17
[C] Uncertain Purchase Price........................................ 6-18
[D] Best Efforts.............................................................. 6-18

§ 6:3.2 Conditions to Closing............................................. 6-20
[A] Corporate Formalities ............................................. 6-20
[B] Documentation Conditions .................................... 6-21
[C] Title Issues.............................................................. 6-21
[D] Liens ....................................................................... 6-22
[E] Insurance ................................................................ 6-23
[F] Legal Opinions........................................................ 6-23
[G] Appraisal ................................................................. 6-26
[H] Other Conditions.................................................... 6-27

§ 6:3.3 Indemnities............................................................. 6-27
[A] General Indemnity Scope........................................ 6-28
[B] General Indemnity Procedure ................................. 6-30

§ 6:3.4 Representations and Warranties.............................. 6-32
[A] Lessee Representations............................................ 6-32
[B] Owner Participant Representations......................... 6-34
[C] Owner Trustee Representations .............................. 6-35
[D] Indenture Trustee Representations ......................... 6-35
[E] Loan Participant Representations............................ 6-35

§ 6:3.5 Other Covenants..................................................... 6-36
[A] Debt Refinancing .................................................... 6-36
[B] Financial Covenants ............................................... 6-38
[C] Change of Owner Trust Situs ................................. 6-40
[D] Transaction Expenses.............................................. 6-40
[E] Deferred Equity ....................................................... 6-42
[F] Lessor Liens and Federal Tax Liens......................... 6-43
[G] Amendments to Documents................................... 6-43
[H] Purchase of Notes ................................................... 6-43
[I] Special Purpose Covenants ..................................... 6-44
[J] Section 1111(b) ....................................................... 6-44
[K] Mitigation ............................................................... 6-45

Table of Contents

xxi(Equipment Leasing, Rel. #16, 2/18)



§ 6:3.6 Transfer Provisions ................................................. 6-45
[A] Loan Participant Transfers ...................................... 6-46
[B] Owner Participant Transfers ................................... 6-46
[C] U.C.C. Restrictions on Assignment Clauses .......... 6-49

§ 6:3.7 Sale-Leasebacks: Tax and Fraudulent Conveyance
Issues ...................................................................... 6-50

[A] Use Tax................................................................... 6-50
[B] Fraudulent Conveyance .......................................... 6-51

§ 6:3.8 Miscellaneous Provisions ........................................ 6-51
[A] Further Assurances ................................................. 6-51
[B] Governing Law and Jurisdiction ............................. 6-51
[C] Other Clauses ......................................................... 6-53
[D] Nonrecourse Provisions .......................................... 6-53

§ 6:4 Trust Agreement ........................................................... 6-53
§ 6:4.1 Reasons for Use of an Owner Trust........................ 6-53
§ 6:4.2 Trust Agreement Text ............................................. 6-55
§ 6:4.3 Trustee As Agent..................................................... 6-57

§ 6:5 Trust Indenture and Security Agreement...................... 6-58
§ 6:5.1 Granting Clause...................................................... 6-58
§ 6:5.2 Excluded Payments and Rights ............................... 6-60

[A] Excluded Payments ................................................. 6-60
[B] Excluded Rights ...................................................... 6-61

§ 6:5.3 Terms of the Loan Certificates................................ 6-62
[A] Payment Terms ....................................................... 6-62
[B] Nonrecourse Clause................................................ 6-63
[C] Payment Mechanics ................................................ 6-64
[D] Registration of Loan Certificates............................. 6-64
[E] Replacement of Loan Certificates ........................... 6-65

§ 6:5.4 Distribution of Income ........................................... 6-65
[A] Basic Rent ............................................................... 6-66
[B] Early Terminations.................................................. 6-66
[C] Events of Default .................................................... 6-66
[D] Other Distributions ................................................ 6-67

§ 6:5.5 Lessor Covenants.................................................... 6-67
§ 6:5.6 Defaults and Remedies ........................................... 6-68

[A] Events of Default .................................................... 6-68
[B] Remedies................................................................. 6-69
[C] Cure Rights............................................................. 6-71
[D] Purchase of Notes ................................................... 6-71
[E] Squeeze Protection .................................................. 6-72

§ 6:5.7 Agent/Indenture Trustee Issues............................... 6-74
[A] Voting...................................................................... 6-74
[B] Protections for Agent/Trustee.................................. 6-74

EQUIPMENT LEASING–LEVERAGED LEASING

xxii



[C] Compensation......................................................... 6-75
[D] Lessor Indemnity .................................................... 6-75
[E] Replacement of Agent/Trustee................................. 6-76

§ 6:5.8 Amendments .......................................................... 6-76
§ 6:5.9 Increased Costs and Illegality ................................. 6-77

[A] Increased Costs....................................................... 6-77
[B] Illegality .................................................................. 6-79

§ 6:5.10 Miscellaneous ......................................................... 6-79
§ 6:6 Lease ............................................................................. 6-80

§ 6:6.1 True Lease Issues .................................................... 6-81
[A] U.C.C. Filing and Granting Clause ........................ 6-81
[B] Warranties............................................................... 6-81
[C] Remedies................................................................. 6-82
[D] Installment Sales; Usury......................................... 6-83

§ 6:6.2 Master Leases.......................................................... 6-84
§ 6:6.3 Grant, Term, and Rent ........................................... 6-85

[A] Grant ...................................................................... 6-85
[B] Term ....................................................................... 6-85
[C] Rent ........................................................................ 6-86
[D] Supplemental Rent.................................................. 6-86
[E] Mechanics of Payment............................................ 6-87
[F] Termination Values ................................................. 6-87

§ 6:6.4 Rent Adjustments ................................................... 6-88
[A] Economic Assumptions .......................................... 6-88
[B] Adjustment Process ................................................ 6-89
[C] Net Lease; “Hell or High Water” Clause ................ 6-91

§ 6:6.5 Disclaimer of Warranties ........................................ 6-94
§ 6:6.6 Liens ....................................................................... 6-95
§ 6:6.7 Use.......................................................................... 6-97
§ 6:6.8 Maintenance ........................................................... 6-98
§ 6:6.9 Possession and Subleasing ...................................... 6-99
§ 6:6.10 Modifications ........................................................ 6-100

[A] Required and Optional Modifications................... 6-100
[B] Financing of Modifications ................................... 6-102

§ 6:6.11 Early Termination of Lease ................................... 6-102
§ 6:6.12 Casualty ................................................................ 6-105
§ 6:6.13 Insurance .............................................................. 6-106

[A] What Type and Amount of Insurance................... 6-106
[B] Required Insurance Terms .................................... 6-107

§ 6:6.14 Reporting Requirements........................................ 6-109
§ 6:6.15 Inspection ............................................................. 6-110
§ 6:6.16 Return ................................................................... 6-111
§ 6:6.17 Defaults ................................................................ 6-112

Table of Contents

xxiii(Equipment Leasing, Rel. #16, 2/18)



§ 6:6.18 Remedies............................................................... 6-115
[A] Article 2A Remedies ............................................. 6-115
[B] Contractual Remedies........................................... 6-116
[C] Liquidated Damage Remedies............................... 6-117
[C][1] The Article 2A Rules.......................................... 6-117
[C][2] Common Contractual Variations ....................... 6-118
[C][3] How Courts Have Analyzed Enforceability

of Liquidated Damages....................................... 6-120
[C][4] Termination Value Enforceability ....................... 6-123
[C][5] The Proper Enforceability Analysis of

Termination Values As Liquidated Damages...... 6-127
[C][6] Bankruptcy Enforcement .................................... 6-129

§ 6:6.19 Purchase Options.................................................. 6-130
[A] End of Term .......................................................... 6-130
[B] Early Buyout Option ............................................. 6-133
[C] Burdensome Buyout.............................................. 6-134

§ 6:6.20 Renewal Options................................................... 6-135
§ 6:6.21 Consent to Collateral Assignment........................ 6-137
§ 6:6.22 Chattel Paper Clause ............................................ 6-137
§ 6:6.23 Right to Perform for Lessee................................... 6-138
§ 6:6.24 Investment of Funds ............................................. 6-138
§ 6:6.25 Miscellaneous Provisions ...................................... 6-139

§ 6:7 Purchase Agreement Assignment ............................... 6-139
§ 6:8 Credit Enhancement................................................... 6-140

§ 6:8.1 Guaranties ............................................................ 6-140
[A] Text ....................................................................... 6-140
[B] Legal Issues ........................................................... 6-141

§ 6:8.2 Letters of Credit.................................................... 6-143
[A] Structure and Amount.......................................... 6-143
[B] Drafting Issues...................................................... 6-145
[C] Bankruptcy of Lessee ............................................ 6-146

§ 6:8.3 Sublease Assignments........................................... 6-147
§ 6:8.4 Cash Deposits....................................................... 6-147
§ 6:8.5 Defeasance Arrangements..................................... 6-148

[A] Deposit ................................................................. 6-149
[B] Payment Undertaking Agreement......................... 6-150
[C] Guarantied Investment Contract.......................... 6-152
[D] Securities............................................................... 6-153

§ 6:8.6 Security Agreements ............................................. 6-153
§ 6:8.7 Perfection .............................................................. 6-154

[A] Securities............................................................... 6-154
[B] U.S. Treasury Securities ........................................ 6-156
[C] Other Collateral .................................................... 6-157
[D] Deposits ................................................................ 6-158

EQUIPMENT LEASING–LEVERAGED LEASING

xxiv



§ 6:8.8 Other Secured Party Protections ........................... 6-160
[A] Credit Risk............................................................ 6-160
[B] Voluntary Substitution.......................................... 6-162
[C] Mark-to-Market .................................................... 6-162
[D] Other Issues.......................................................... 6-163

§ 6:9 Offshore Companies ................................................... 6-163
§ 6:9.1 Reasons for Use of Offshore Companies .............. 6-163
§ 6:9.2 Domicile, Ownership, and Structure .................... 6-164
§ 6:9.3 Protection for Risks .............................................. 6-165
§ 6:9.4 Intermediate Lease Issues ..................................... 6-166

§ 6:10 Lessee Mortgage.......................................................... 6-167
§ 6:11 Real Estate and Facility Documents ........................... 6-169

§ 6:11.1 Improvements....................................................... 6-169
[A] Paying Twice ......................................................... 6-169
[B] Tax Risks............................................................... 6-170
[C] Early Terminations................................................ 6-171
[D] Improvements Financing ...................................... 6-171

§ 6:11.2 Maintenance and Return ...................................... 6-172
§ 6:11.3 Support and Sharing Agreements ......................... 6-173
§ 6:11.4 Ground Lease........................................................ 6-175

[A] Term and Rent ...................................................... 6-176
[B] Operational Provisions.......................................... 6-177
[C] Insurance and Casualty ........................................ 6-178
[D] Subleasing and Assignment .................................. 6-178
[E] Return ................................................................... 6-179
[F] Defaults and Remedies ......................................... 6-180

§ 6:12 Termination of Leveraged Leases ................................ 6-180
§ 6:12.1 End-of-Term Termination ..................................... 6-181

[A] End-of-Term Termination with Purchase
Option................................................................... 6-181

[A][1] Survival .............................................................. 6-182
[A][2] Legal Fees ........................................................... 6-182
[A][3] Representations .................................................. 6-182
[A][4] Transfer Taxes .................................................... 6-183
[A][5] Closing Documents............................................ 6-183
[B] End-of-Term Termination with Return of

Assets.................................................................... 6-183
§ 6:12.2 Early Termination ................................................. 6-184

[A] Determining Termination Value ........................... 6-185
[B] Other Issues.......................................................... 6-186

§ 6:12.3 Menendez Risk ..................................................... 6-188
[A] Background ........................................................... 6-188
[B] Closing the SILO/LILO Loophole.......................... 6-189

Table of Contents

xxv(Equipment Leasing, Rel. #16, 2/18)



Appendix 6A Participation Agreement ............................ App. 6A-1
Appendix 6B Lease Agreement........................................ App. 6B-1
Appendix 6C Trust Indenture and Security Agreement .... App. 6C-1
Appendix 6D Trust Agreement ........................................App. 6D-1
Appendix 6E Purchase Agreement Assignment ...............App. 6E-1
Appendix 6F Tax Indemnity Agreement ..........................App. 6F-1
Appendix 6G Guaranty....................................................App. 6G-1
Appendix 6H Profitable Financial Corporation................App. 6H-1
Appendix 6I Leasing Agreement...................................... App. 6I-1
Appendix 6J Federal Tax Liens ........................................ App. 6J-1
Appendix 6K Fraudulent Transfer Law ............................ App. 6K-1
Appendix 6L Owner Trustee As Agent.............................App. 6L-1
Appendix 6M Purchase Agreement; Assignment and

Assumption Agreement ............................ App. 6M-1

VOLUME 2

Table of Chapters .............................................................................vii

PART II
THE ASSETS

Chapter 7: Aircraft

Dean N. Gerber

§ 7:1 Introduction.................................................................... 7-4
§ 7:2 Applicable Governing Law.............................................. 7-6

§ 7:2.1 Federal Preemption ................................................... 7-6
§ 7:2.2 National System for Recordation.............................. 7-9
§ 7:2.3 Actual Notice .......................................................... 7-10
§ 7:2.4 Validity .................................................................... 7-11
§ 7:2.5 Priorities ................................................................. 7-12
§ 7:2.6 Effective Time of Recording .................................... 7-13

§ 7:3 Conventions and Treaties ............................................. 7-14
§ 7:3.1 Chicago Convention ............................................... 7-14
§ 7:3.2 Geneva Convention ................................................ 7-15
§ 7:3.3 Cape Town Convention .......................................... 7-18

[A] International Interests ............................................ 7-21
[B] Aircraft Objects....................................................... 7-22
[C] Applicability of Cape Town Convention................. 7-24

Figure 7-1 Applicability of the Cape Town Convention....... 7-25

EQUIPMENT LEASING–LEVERAGED LEASING

xxvi



[D] Formal Requirements.............................................. 7-25
[E] Other Registerable Interests .................................... 7-26
[F] Effects of Registration of an International

Interest.................................................................... 7-28
[G] Assignment ............................................................. 7-29
[H] Jurisdiction.............................................................. 7-31
[I] Choice of Law......................................................... 7-31
[J] Remedies................................................................. 7-32
[K] Insolvency ............................................................... 7-34
[L] De-Registration ....................................................... 7-35
[M] Entry Point.............................................................. 7-37
[N] International Registry ............................................. 7-39
[O] Transitional Provisions ........................................... 7-41

§ 7:3.4 Rome Convention................................................... 7-43
§ 7:4 Registration and Ownership ......................................... 7-44

§ 7:4.1 Aircraft Registration and Citizenship ..................... 7-45
[A] Individuals .............................................................. 7-49
[B] Partnerships ............................................................ 7-49
[C] Corporations ........................................................... 7-50
[D] Limited Liability Corporations................................ 7-50

§ 7:4.2 Registration of Aircraft by Non-U.S. Citizens ........ 7-51
[A] Owner Trust............................................................ 7-51
[B] Voting Trust ............................................................ 7-57
[C] Based and Primarily Used....................................... 7-58
[D] Loss of Citizenship ................................................. 7-59

§ 7:4.3 Aircraft Not Previously Registered or Previously
Registered in the United States .............................. 7-60

§ 7:4.4 Aircraft Last Previously Registered in a
Foreign Country...................................................... 7-60

§ 7:4.5 Repossessed and Foreclosed Aircraft ....................... 7-61
§ 7:4.6 FAA’s Designation of Owner................................... 7-62

[A] Effect on Local Law Determinations....................... 7-62
[B] Leases Containing Purchase Options ..................... 7-63

§ 7:4.7 Effective Time of Registration................................. 7-65
§ 7:4.8 Unmanned Aircraft Systems................................... 7-65

§ 7:5 Recordation of Interests in Aircraft .............................. 7-67
§ 7:5.1 Airframes ................................................................ 7-67
§ 7:5.2 Engines and Propellers ............................................ 7-68
§ 7:5.3 Spare Parts, Appliances and Nonspecifically

Described Engines and Propellers ........................... 7-69
§ 7:5.4 Filing Formalities .................................................... 7-70
§ 7:5.5 Non-Consensual Liens............................................ 7-72

[A] Mechanic’s Liens .................................................... 7-72
[B] Judgment Liens and Tax Liens................................ 7-75

Table of Contents

xxvii(Equipment Leasing, Rel. #16, 2/18)



§ 7:6 Section 1110 of the U.S. Bankruptcy Code .................. 7-75
§ 7:6.1 Description of Section 1110 Generally ................... 7-75
§ 7:6.2 First Placed in Service............................................. 7-84
§ 7:6.3 Section 1110 Requirements .................................... 7-85

[A] Equipment .............................................................. 7-85
[B] Financier ................................................................. 7-85
[C] Repossession Right ................................................. 7-88
[D] Debtor..................................................................... 7-88

§ 7:7 Aviation Insurance........................................................ 7-88
§ 7:7.1 Hull Insurance ........................................................ 7-89
§ 7:7.2 Liability Insurance .................................................. 7-90
§ 7:7.3 War and Allied Perils Insurance.............................. 7-91
§ 7:7.4 Typical Policy Provisions......................................... 7-95
§ 7:7.5 Political Risk Insurance .......................................... 7-97
§ 7:7.6 AVN 67B................................................................. 7-99

§ 7:8 Liability Law As Applied to Financiers ....................... 7-101
§ 7:8.1 State Liability Law ................................................ 7-102
§ 7:8.2 Federal Limitations of Liability ............................. 7-103

§ 7:9 General Lease Provisions ............................................ 7-110
§ 7:9.1 Operation.............................................................. 7-110
§ 7:9.2 Maintenance ......................................................... 7-110
§ 7:9.3 Subleasing and Reregistration ............................... 7-112
§ 7:9.4 Possession ............................................................. 7-114
§ 7:9.5 Replacements on Events of Loss ........................... 7-117
§ 7:9.6 “Truth-in-Leasing” ................................................ 7-118
§ 7:9.7 Return Conditions ................................................ 7-119

§ 7:10 Jurisdictional Review for Cross-Border
Transactions................................................................ 7-121

§ 7:10.1 Minimum Criteria ................................................ 7-121
§ 7:10.2 Registration........................................................... 7-122
§ 7:10.3 Liens ..................................................................... 7-124

Appendix 7A Convention on International Interests
in Mobile Equipment................................. App. 7A-1

Appendix 7B Protocol to the Convention on
International Interests in Mobile
Equipment on Matters Specific to
Aircraft Equipment .................................... App. 7B-1

Appendix 7C Registration Application—AC
Form 8050-1 ..............................................App. 7C-1

Appendix 7D Declaration of International Operations.....App. 7D-1
Appendix 7E Aircraft Re-Registration Application—AC

Form 8050-1A ............................................App. 7E-1
Appendix 7F Aircraft Registration Renewal

Application—AC Form 8050-1B.................App. 7F-1

EQUIPMENT LEASING–LEVERAGED LEASING

xxviii



Appendix 7G Aircraft Bill of Sale—AC Form 8050-2 ......App. 7G-1
Appendix 7H Certificate of Repossession—AC

Form 8050-4..............................................App. 7H-1
Appendix 7I FAA Entry Point Filing Form International

Registry—AC Form 8050-135.......................App. 7I-1
Appendix 7J AVN 48B—War, Hijacking and Other

Perils Exclusion Clause (Aviation) .............. App. 7J-1
Appendix 7K AVN 48C—War, Hijacking and Other

Perils Exclusion Clause (Aviation) ............. App. 7K-1
Appendix 7L AVN 51—Extended Coverage

Endorsement (Aircraft Hulls)......................App. 7L-1
Appendix 7M AVN 52D—Extended Coverage

Endorsement (Aviation Liabilities)............ App. 7M-1
Appendix 7N AVS 103—50/50 Provisional Claims

Settlement Clause......................................App. 7N-1
Appendix 7O LSW 147—Repossession of Leased

Equipment Insuring Conditions ................App. 7O-1
Appendix 7P AVN 67B—Airline Finance/Lease

Contract Endorsement................................App. 7P-1
Appendix 7Q Non-Citizen Trust Agreement ....................App. 7Q-1

Chapter 8: Rolling Stock

David P. Graybeal

§ 8:1 Introduction.................................................................... 8-3
§ 8:2 Industry Overview .......................................................... 8-3

§ 8:2.1 Railroads ................................................................... 8-3
§ 8:2.2 Rolling Stock............................................................. 8-5
§ 8:2.3 Locomotives .............................................................. 8-5

§ 8:3 Association of American Railroads................................. 8-6
§ 8:3.1 Reporting Marks and Umler ..................................... 8-7
§ 8:3.2 Interchange Rules...................................................... 8-9

§ 8:4 Federal Laws Applicable to Railroads and
Rail Equipment............................................................. 8-12

§ 8:4.1 Department of Transportation ................................ 8-12
§ 8:4.2 Federal Railroad Administration ............................. 8-12

[A] Safety ...................................................................... 8-13
[A][1] The Hazardous Materials Division ...................... 8-13
[A][2] Motive Power and Equipment Division ............... 8-13
[B] Chief Counsel (Safety Law Division of the

Office of Chief Counsel) ......................................... 8-14
§ 8:4.3 Surface Transportation Board.................................. 8-14
§ 8:4.4 Office of the Secretary of Transportation ................ 8-14
§ 8:4.5 Office of the Inspector General............................... 8-15

Table of Contents

xxix(Equipment Leasing, Rel. #16, 2/18)



§ 8:4.6 Office of the Assistant Secretary for Research and
Technology .............................................................. 8-15

§ 8:4.7 Regulation of Railroad Securities ............................ 8-15
§ 8:5 Railroad Bankruptcy and Section 1168 ........................ 8-16

§ 8:5.1 Overview ................................................................. 8-16
§ 8:5.2 Section 1168 ........................................................... 8-17
§ 8:5.3 Application of Section 1168 ................................... 8-20

[A] Debtor Must Be a Railroad ..................................... 8-20
[B] Equipment Subject to Section 1168........................ 8-21
[C] Purchase Money Liens ............................................ 8-22
[D] Rebuilt Equipment .................................................. 8-23
[E] Cure of Defaults ..................................................... 8-24
[F] Debtor Agreement to Perform All Obligations ....... 8-24

§ 8:6 Perfection of Interests ................................................... 8-25
§ 8:6.1 Federal Law............................................................. 8-25

[A] Equipment .............................................................. 8-27
[B] Assignments ........................................................... 8-28
[C] Security Interests .................................................... 8-28
[D] U.C.C. Preemption Only in Respect of

Perfection ................................................................ 8-29
[E] Recognition of Foreign Filings ................................ 8-29
[F] Mechanics of Filing................................................. 8-30

§ 8:6.2 International Filings ............................................... 8-31
[A] Canadian Filings..................................................... 8-31
[B] Mexican Filings....................................................... 8-34
[C] Rail Protocol to the Convention on

International Interests in Mobile Equipment ......... 8-36
§ 8:7 Tax Issues Relating to Foreign Use of Rail

Equipment................................................................... 8-40
§ 8:7.1 Predominant Use Abroad........................................ 8-41
§ 8:7.2 Foreign-Source Issues.............................................. 8-42

§ 8:8 Environmental Risk ...................................................... 8-44
§ 8:8.1 Railroad Accidents .................................................. 8-44
§ 8:8.2 CERCLA ................................................................. 8-44
§ 8:8.3 Oil Pollution Act..................................................... 8-47

§ 8:9 Special Equipment Documentation Issues ................... 8-48
§ 8:9.1 Equipment Maintenance......................................... 8-48

[A] Industry Standard and the Interchange
Rules ....................................................................... 8-49

[B] Equipment Specific Considerations ........................ 8-50
[B][1] Locomotives ......................................................... 8-50
[B][2] Autoracks and Flatcars ......................................... 8-51
[B][3] Tank Cars............................................................. 8-52
[B][4] Refrigerated Cars .................................................. 8-53

EQUIPMENT LEASING–LEVERAGED LEASING

xxx



§ 8:9.2 Return ..................................................................... 8-53
[A] Return Location and Minimum Number ............... 8-53
[B] Storage .................................................................... 8-54
[C] Return Inspection ................................................... 8-55

§ 8:9.3 Inspection Generally ............................................... 8-55
§ 8:9.4 Insurance ................................................................ 8-56
§ 8:9.5 Section 1168: Lease Defaults and Equity

Squeeze ................................................................... 8-57
§ 8:9.6 Reporting Marks and Car Legends.......................... 8-58

[A] Reporting Marks ..................................................... 8-58
[B] Legends ................................................................... 8-58

§ 8:9.7 Use in Mexico......................................................... 8-58
§ 8:9.8 Net Lease Versus Full Service Lease........................ 8-59

Chapter 9: Commercial Vessels

Nancy L. Hengen & Marjorie F. Krumholz

§ 9:1 Introduction.................................................................... 9-3
§ 9:2 Terminology.................................................................... 9-5
§ 9:3 Applicable Laws .............................................................. 9-6
§ 9:4 Vessel Documentation .................................................... 9-8

§ 9:4.1 Eligibility and Requirements..................................... 9-8
§ 9:4.2 “Citizen of the United States” .................................. 9-9

[A] Meeting and Maintaining Citizenship
Standards .................................................................. 9-9

[B] Defining Citizenship for Business Entities ............. 9-10
[B][1] Documentation Citizen........................................ 9-10
[B][2] Coastwise Trade Citizen....................................... 9-11
[C] Special Citizenship Considerations in Lease

Financing Structures ............................................... 9-13
§ 9:5 Foreign Lessor Exemption............................................. 9-14

§ 9:5.1 Background ............................................................. 9-14
§ 9:5.2 Coast Guard and Marine Transportation

Act of 2004 ............................................................. 9-15
[A] “Passive Investment” Requirement ......................... 9-16
[B] Special Exception for Tank Vessels.......................... 9-17
[C] Grandfathering Provision........................................ 9-17

§ 9:5.3 Coast Guard’s Final Regulations ............................ 9-18
§ 9:6 Cross-Border Leasing .................................................... 9-18
§ 9:7 Vessel Documentation Structures in

Contrast to Aviation Documentation Structures.......... 9-20
§ 9:8 Recording Interests ....................................................... 9-21

§ 9:8.1 Title Registry and Ownership ................................. 9-21
§ 9:8.2 Recordable Related Instruments ............................. 9-22

Table of Contents

xxxi(Equipment Leasing, Rel. #16, 2/18)



§ 9:8.3 Ship Mortgages ....................................................... 9-23
[A] Mortgagee Requirements......................................... 9-23
[B] Preferred Ship Mortgages ........................................ 9-24
[B][1] Definition of “Vessel” Under Maritime

Laws ..................................................................... 9-24
[B][2] “Whole of the Vessel” ........................................... 9-25
[B][3] More Than One Vessel: “Preferred Fleet

Mortgages” ........................................................... 9-27
[C] Statutory Requirements .......................................... 9-27

§ 9:8.4 Vessel Documentation, Aircraft Registration,
and the Uniform Commercial Code....................... 9-27

§ 9:9 Bareboat Charter Provisions ......................................... 9-29
§ 9:9.1 Overview ................................................................. 9-29
§ 9:9.2 Hell-or-High-Water Clause...................................... 9-29
§ 9:9.3 Operational Control................................................ 9-30
§ 9:9.4 Maintenance ........................................................... 9-31

[A] “Seaworthy” Standard............................................. 9-31
[B] Classification Societies ........................................... 9-32
[C] “In Class” Standard ................................................ 9-33
[D] “Port State Control” Inspection .............................. 9-33

§ 9:9.5 Maritime Liens ....................................................... 9-34
[A] Characteristics ........................................................ 9-34
[B] Types of Claims Constituting Liens ....................... 9-36
[B][1] Preferred Maritime Liens...................................... 9-36
[B][2] Outstanding Insurance Premiums ....................... 9-37
[B][3] Overdue Container Lease Payments..................... 9-38
[B][4] Breach of Charter ................................................. 9-38
[C] Enforcing Maritime Liens ....................................... 9-38

§ 9:9.6 General Indemnity.................................................. 9-40
§ 9:9.7 Assignment of Bareboat Charter............................. 9-40
§ 9:9.8 Lessor ’s Sale of Residual Interest............................ 9-41

[A] Lease Prohibitions on Residual Value Transfers ...... 9-41
[B] Disputing the Vessel’s Return Condition

to Establish Lessee Event of Default ....................... 9-42
§ 9:10 Insurance Issues ........................................................... 9-43

§ 9:10.1 Overview ................................................................. 9-43
§ 9:10.2 Marine Hull, Increased Value, War Risk

Insurance ................................................................ 9-45
§ 9:10.3 Breach-of-Warranty Coverage and

Mortgagee’s Interest/Innocent Owner ’s
Insurance ................................................................ 9-46

§ 9:10.4 Additional Perils (Pollution) Insurance ................... 9-47
§ 9:10.5 Pollution Liability Insurance................................... 9-47
§ 9:10.6 Protection and Indemnity Clubs............................. 9-48

EQUIPMENT LEASING–LEVERAGED LEASING

xxxii



§ 9:11 Lessor Oil Pollution Liability ........................................ 9-50
§ 9:11.1 The Oil Pollution Act ............................................. 9-50
§ 9:11.2 OPA 90 Amendments............................................. 9-51
§ 9:11.3 State Law Oil Pollution Liability............................. 9-53

§ 9:12 Synthetic Leases............................................................ 9-54
§ 9:12.1 Characteristics and Structure.................................. 9-54
§ 9:12.2 Ownership Issues.................................................... 9-55
§ 9:12.3 Structuring a Secured Loan..................................... 9-55
§ 9:12.4 Lease Recharacterization Risks ............................... 9-58

[A] Lykes Brothers Steamship Co. Bankruptcy
Case ........................................................................ 9-59

[B] Considerations and Strategies in Light of
Lease Recharacterization Risks ............................... 9-60

§ 9:13 Section 1110................................................................. 9-63
§ 9:14 Piracy ............................................................................ 9-64

§ 9:14.1 Overview ................................................................. 9-64
§ 9:14.2 Legal Framework and Jurisdiction .......................... 9-64
§ 9:14.3 Response to Increased Piracy Activity..................... 9-65
§ 9:14.4 Ransom and Other Piracy Costs............................. 9-66

§ 9:15 Vessel Recycling ............................................................ 9-66
§ 9:15.1 Overview ................................................................. 9-66
§ 9:15.2 U.S. Regulatory Framework .................................... 9-67
§ 9:15.3 International Response ........................................... 9-68
§ 9:15.4 Addressing Lessor ’s Liability Risks ......................... 9-68

§ 9:16 Criminalization ............................................................ 9-68
§ 9:16.1 Environmental Crimes Involving Ships .................. 9-68
§ 9:16.2 Protecting the Passive Vessel Lessor

from Liability .......................................................... 9-69
Appendix 9A Bareboat Charter........................................ App. 9A-1

Chapter 10: Real Estate

Mark G. Henning

§ 10:1 Introduction.................................................................. 10-2
§ 10:2 Local Law Implications................................................. 10-3
§ 10:3 Title and Transfer Issues .............................................. 10-4

§ 10:3.1 Validity of Title Interests ........................................ 10-4
§ 10:3.2 Legal Capacity......................................................... 10-5
§ 10:3.3 Transfer Tax Considerations ................................... 10-6
§ 10:3.4 Forms of Documents .............................................. 10-7
§ 10:3.5 Closing Mechanics.................................................. 10-8
§ 10:3.6 Recharacterization................................................... 10-8

Table of Contents

xxxiii(Equipment Leasing, Rel. #16, 2/18)



§ 10:4 Title Insurance............................................................ 10-10
§ 10:4.1 In General............................................................. 10-10
§ 10:4.2 Special Coverages.................................................. 10-12

[A] Creditor ’s Rights Endorsement............................. 10-12
[B] Recharacterization Endorsement........................... 10-13
[C] Tie-In Endorsement .............................................. 10-13

§ 10:5 Other Special Considerations ..................................... 10-14
§ 10:5.1 Documentation Matters ....................................... 10-14

[A] Casualty/Condemnation ....................................... 10-15
[A][1] Conventional Lease ............................................ 10-15
[A][2] Leveraged Lease .................................................. 10-15
[B] Lessor ’s Remedies for Lease Defaults ................... 10-16
[B][1] Conventional Lease ............................................ 10-16
[B][2] Leveraged Lease .................................................. 10-17
[C] Assignment/Subletting .......................................... 10-18
[D] Insurance .............................................................. 10-19
[E] Alterations ............................................................ 10-19
[E][1] Conventional Lease ............................................ 10-19
[E][2] Leveraged Lease .................................................. 10-20
[F] Use and Return of Property .................................. 10-21
[G] Purchase Options; Rights of First Offer/Refusal;

Burdensome Buyout.............................................. 10-21
[H] Bond Leases .......................................................... 10-23

§ 10:5.2 Debt/Equity Issues ................................................ 10-25
[A] Cure Rights........................................................... 10-26
[B] Equity Squeeze ...................................................... 10-26

§ 10:5.3 Ground Lease Issues ............................................. 10-26
[A] Bankruptcy Code Section 502(b)(6) ...................... 10-27

§ 10:6 Remainderman Structure............................................ 10-29
§ 10:7 Concurrent Lease Structure ........................................ 10-32
§ 10:8 Conclusion ................................................................. 10-35
Appendix 10A Equity/Debt Local Counsel

Questionnaire .......................................... App. 10A-1
Appendix 10B Opinion of Lessee’s Local Counsel in

Each Jurisdiction Where a Property
Is Located................................................. App. 10B-1

Appendix 10C Subordination, Non-Disturbance and
Attornment Agreement (1997-D) ............App. 10C-1

Appendix 10D Ground Lease Between Remainderman
and Owner Trustee Bank .........................App. 10D-1

Appendix 10E Concurrent Lease Structure (Diagram) ......App. 10E-1

EQUIPMENT LEASING–LEVERAGED LEASING

xxxiv



Chapter 11: Power Facilities

Christopher C. McIsaac, Dennis W. Bishop,
Floyd L. Norton & Alex M. Schnell

§ 11:1 Introduction.................................................................. 11-2
§ 11:2 Construction and Completion Risks ............................ 11-3

§ 11:2.1 Operational Risks ................................................... 11-5
§ 11:2.2 Environmental Issues.............................................. 11-7
§ 11:2.3 Regulatory Issues .................................................... 11-9

[A] Lender/Lessor ........................................................ 11-10
[B] Regulated Public Utility Lessee ............................. 11-13
[C] Exempt Lessee....................................................... 11-14

§ 11:3 Conclusion ................................................................. 11-18

Chapter 12: Computers and Related High-Technology
Equipment

Richard R. Gerken

§ 12:1 Introduction.................................................................. 12-3
§ 12:2 Historical and Contextual Overview ............................ 12-3

§ 12:2.1 Summary ................................................................ 12-3
§ 12:2.2 Early Years .............................................................. 12-4
§ 12:2.3 Turbulent ’70s and ’80s .......................................... 12-5
§ 12:2.4 Changing Landscape of the ’90s into the

Millennium............................................................. 12-6
§ 12:2.5 Current Trends ....................................................... 12-8

[A] “Cloud Computing” ................................................ 12-8
[B] “Green” Issues ........................................................ 12-9
[B][1] Data Center Efficiency ......................................... 12-9
[B][2] Electronic Waste Legislation................................. 12-9

§ 12:3 Contemporary Industry Issues and Various
Expectations of the Parties (Lessee, Lessor,
Lender)........................................................................ 12-10

§ 12:3.1 Introduction.......................................................... 12-10
§ 12:3.2 Maintenance Issues .............................................. 12-11
§ 12:3.3 Upgrades ............................................................... 12-12
§ 12:3.4 Other Lessee Options Within the Lease ............... 12-14

[A] Purchase Options.................................................. 12-14
[B] Sublease and Early Termination ........................... 12-15
[C] Renewal Option and Interaction with the

“Evergreen” Renewal Clause ................................. 12-17
[D] Determination of Fair Market Value..................... 12-19

Table of Contents

xxxv(Equipment Leasing, Rel. #16, 2/18)



§ 12:3.5 Serial Number Substitution .................................. 12-19
§ 12:3.6 Balancing Hell or High Water Clauses

with Lessee’s Quiet Enjoyment............................. 12-20
§ 12:3.7 Warranties and Indemnities.................................. 12-23
§ 12:3.8 Outsourcing .......................................................... 12-24
§ 12:3.9 Lessor Financing Methods—Impact on

Lessee’s Rights and Obligations............................ 12-25
§ 12:3.10 Risk of Loss........................................................... 12-27
§ 12:3.11 Mediation and Arbitration.................................... 12-27
§ 12:3.12 Defaults and Remedies ......................................... 12-28

§ 12:4 Software Licensing, Financing and
Transferability in Computer Leasing .......................... 12-29

§ 12:4.1 Overview ............................................................... 12-29
§ 12:4.2 Software Licenses and Fees ................................... 12-30
§ 12:4.3 Software Finance Issues ........................................ 12-30

[A] Documentation Issues .......................................... 12-31
[B] Lessor Issues ......................................................... 12-31
[C] Lender Issues ........................................................ 12-32
[D] Current Proposals and Alternatives ...................... 12-33

§ 12:5 Conclusion ................................................................. 12-36
Appendix 12A Comdisco, Inc. Master Lease

Agreement................................................ App. 12A-1
Appendix 12B Equipment Schedule ................................ App. 12B-1
Appendix 12C Assignment of On-Order Equipment.......App. 12C-1
Appendix 12D Technology Replacement Option .............App. 12D-1
Appendix 12E PC Special Terms and Conditions ........... App. 12E-1
Appendix 12F Voluntary Termination Language..............App. 12F-1

PART III
LEASING STRUCTURES

Chapter 13: Leveraged Leasing from a Lender’s Viewpoint

Mark A. Sternberg & Ross D. Taylor

§ 13:1 Introduction.................................................................. 13-3
§ 13:2 Lender Participation in the Leveraged Lease

Transaction—Structural Issues and Concerns .............. 13-5
§ 13:2.1 Relationship to the Other Transaction Parties........ 13-6

[A] Lessee...................................................................... 13-6
[B] Owner Participant................................................. 13-13
[C] Owner Trustee ...................................................... 13-16
[D] Indenture Trustee.................................................. 13-18

EQUIPMENT LEASING–LEVERAGED LEASING

xxxvi



[E] Collateral Agent .................................................... 13-20
[F] Custodian ............................................................. 13-20

§ 13:3 Structural Variations ................................................... 13-21
§ 13:3.1 Sale and Leasebacks .............................................. 13-22
§ 13:3.2 Back-Leverages ...................................................... 13-23
§ 13:3.3 Pass-Through Trust Transactions.......................... 13-24

§ 13:4 Lender Participation Issues; Obligations of
the Lender................................................................... 13-25

§ 13:4.1 Lender Representations......................................... 13-26
[A] Investment Intent ................................................. 13-26
[B] Source of Funds .................................................... 13-27

§ 13:4.2 Lender Covenants ................................................. 13-30
§ 13:4.3 Funding the Lender Commitment........................ 13-31
§ 13:4.4 Due Diligence of the Lender ................................. 13-33

§ 13:5 Securing the Lender ’s Loan: Creation, Perfection
and Protection of the Lien of the Indenture ............... 13-35

§ 13:5.1 Obligations Secured .............................................. 13-35
§ 13:5.2 Collateral .............................................................. 13-35
§ 13:5.3 Other Liens/Subsequent Liens .............................. 13-36
§ 13:5.4 Security Documents and Lien Perfection.............. 13-38
§ 13:5.5 Chattel Paper ........................................................ 13-42
§ 13:5.6 Other Matters Relating to Perfection.................... 13-43
§ 13:5.7 Release of Liens..................................................... 13-44

§ 13:6 Specific Lender Issues with the Lessee........................ 13-44
§ 13:6.1 Maintenance and Use........................................... 13-45
§ 13:6.2 Reports and Inspection Rights .............................. 13-46
§ 13:6.3 Insurance .............................................................. 13-47
§ 13:6.4 Assignment and Subleasing .................................. 13-49
§ 13:6.5 Mergers and Consolidations ................................. 13-50
§ 13:6.6 Expenses and Indemnities .................................... 13-51
§ 13:6.7 Lease Defaults and Remedies................................ 13-56

§ 13:7 Specific Lender Issues with the Owner
Participant/Owner Trustee .......................................... 13-58

§ 13:7.1 Indenture Events of Default and Remedies........... 13-58
§ 13:7.2 Debt-Equity Issues ................................................ 13-60

[A] Cure Rights........................................................... 13-61
[B] Squeeze Protection ................................................ 13-62
[C] Option to Purchase Secured Loan Certificates...... 13-63
[D] Withholding of Equity Payments .......................... 13-64
[E] Amendments and Waivers .................................... 13-65

§ 13:7.3 Negotiating Debt-Equity Issues............................. 13-66
§ 13:8 Cross-Border Transactions .......................................... 13-67
§ 13:9 Conclusion ................................................................. 13-68

Table of Contents

xxxvii(Equipment Leasing, Rel. #16, 2/18)



Appendix 13A Sample Net Lease Provision..................... App. 13A-1
Appendix 13B Sample Rent Coverage Provision ............. App. 13B-1
Appendix 13C Sample Make Whole Amount

Definition ................................................App. 13C-1
Appendix 13D Sample 4(a)(2) Investment

Representation .........................................App. 13D-1
Appendix 13E Sample Source of Funds Representation ....App. 13E-1
Appendix 13F Sample Granting Clause for an Indenture... App. 13F-1
Appendix 13G Sample Permitted Liens Definition..........App. 13G-1
Appendix 13H Sample Chattel Paper Provision...............App. 13H-1
Appendix 13I Sample Waiver of Defenses Provision ....... App. 13I-1
Appendix 13J Sample Debt-Equity Provisions................. App. 13J-1
Appendix 13K Sample USA PATRIOT Act Provision...... App. 13K-1
Appendix 13L Sample OFAC Provisions..........................App. 13L-1

Chapter 14: Securitization of Equipment and Auto Leases

Stuart M. Litwin

§ 14:1 Introduction.................................................................. 14-4
§ 14:2 Securitization Basics ..................................................... 14-5

§ 14:2.1 Motivations of the Originator................................. 14-5
[A] Accounting Treatment ............................................ 14-5
[B] Obtaining a Lower Cost of Funds........................... 14-6
[C] Regulatory Capital Relief ........................................ 14-6
[D] Obtaining Alternative Investor Bases...................... 14-7
[E] Source of Funds During Periods of

Financial Stress....................................................... 14-8
[F] Other Motivations .................................................. 14-8

§ 14:2.2 Isolation of Financial Assets ................................... 14-8
[A] Removing the Assets from the Seller ’s

Bankruptcy Estate ................................................... 14-8
[B] Perfecting the Transfer of the Assets..................... 14-11
[C] The Transferee ...................................................... 14-11

§ 14:2.3 Credit, Liquidity and Residual
Value Enhancement .............................................. 14-12

[A] General ................................................................. 14-12
[B] Credit Enhancement............................................. 14-12
[C] Liquidity Enhancement......................................... 14-14
[D] Residual Value Protection ..................................... 14-15

§ 14:2.4 Collection and Administration of the Assets........ 14-16
§ 14:2.5 The Typical “Two-tier” Structure.......................... 14-16
§ 14:2.6 Designing the Security to Be Offered to

Investors ............................................................... 14-17
§ 14:2.7 The Need to Have a Security Rated...................... 14-18

EQUIPMENT LEASING–LEVERAGED LEASING

xxxviii



§ 14:3 Lease Securitizations................................................... 14-18
§ 14:3.1 General ................................................................. 14-18
§ 14:3.2 Residual Values ..................................................... 14-19
§ 14:3.3 Incentive Programs ............................................... 14-19
§ 14:3.4 Accounting Issues ................................................. 14-21

[A] Desirability of Off-Balance Sheet Transactions ..... 14-21
[B] ASC 860 Transfers and Servicing ......................... 14-22
[C] ASC 810 Consolidation........................................ 14-25
[D] Alternatives for an Off-Balance Sheet Result ........ 14-26

§ 14:3.5 Lessor Obligations ................................................ 14-27
§ 14:3.6 Securitizing Master Leases.................................... 14-27
§ 14:3.7 Perfection Issues ................................................... 14-28
§ 14:3.8 State Sales Taxes ................................................... 14-29
§ 14:3.9 Vicarious Tort Liability ......................................... 14-29
§ 14:3.10 ERISA Issues......................................................... 14-30
§ 14:3.11 Investment Company Act..................................... 14-31
§ 14:3.12 Securities Laws ..................................................... 14-32

[A] Types of Asset-Backed Offerings ........................... 14-32
[A][1] Rule 144A Offerings ........................................... 14-33
[A][2] Private Placements ............................................. 14-35
[A][3] Asset-Backed Commercial Paper Conduits ........ 14-36
[B] Public Offerings Under Regulation AB ................. 14-37
[B][1] Exemption or Registration.................................. 14-37
[B][2] Regulation AB Generally .................................... 14-38
[B][3] Shelf Registration and Definition of

“Asset-Backed Security” ...................................... 14-39
[B][3][a] Revolving and Prefunded Transactions ........... 14-42
[B][3][b] Delinquent and Nonperforming Assets .......... 14-42
[B][3][c] Effect of Failure to Timely

File 1934 Act Reports ..................................... 14-43
[B][3][d] Expiration of Registration Statement.............. 14-43
[B][4] Static Pools......................................................... 14-44
[B][5] Credit Scores ...................................................... 14-46
[B][6] Credit Enhancers and Swap Counterparties....... 14-46
[B][7] Servicer Disclosure ............................................. 14-50
[B][8] Sources of Pool Cash Flow and Residual

Value Information .............................................. 14-52
[B][9] Rule 159 ............................................................. 14-53
[B][10] Subsequent Reporting......................................... 14-56
[B][10][a] Form 10-D...................................................... 14-56
[B][10][b] Form 10-K ...................................................... 14-58
[B][10][c] Form 8-K ........................................................ 14-61
[B][10][d] Elimination of Suspension of Reporting

Requirements.................................................. 14-62
[B][11] Third-Party Information..................................... 14-62

Table of Contents

xxxix(Equipment Leasing, Rel. #16, 2/18)



§ 14:3.13 Securitizing Internet-Originated Leases ................ 14-63
§ 14:3.14 Reletting Leased Property...................................... 14-63
§ 14:3.15 Tax Issues ............................................................. 14-64
§ 14:3.16 Texas Margin Tax.................................................. 14-69
§ 14:3.17 Regulatory Changes After the

Financial Crisis..................................................... 14-71
[A] Final Rules ............................................................ 14-71
[A][1] SEC Rule 193 ..................................................... 14-71
[A][2] Disclosure of Underwriting Deviations.............. 14-72
[A][3] Disclosure of Repurchases.................................. 14-72
[A][4] Rating Agency Reforms ...................................... 14-73
[A][4][a] SEC Rule 17g-5............................................... 14-73
[A][4][b] SEC Rule 17g-7............................................... 14-74
[A][4][c] Other Rating Agency Reforms ........................ 14-74
[A][5] FDIC Safe Harbor .............................................. 14-75
[A][6] Clearing and Margin for Derivatives .................. 14-76
[A][7] Risk Retention.................................................... 14-77
[A][8] Regulation AB II................................................. 14-77
[A][9] EU Risk Retention ............................................. 14-78
[A][10] Volcker Rule ....................................................... 14-81

§ 14:4 Special Issues in Securitizing Auto Leases.................. 14-81
§ 14:4.1 The Retitling Problem........................................... 14-81
§ 14:4.2 Titling Trusts ........................................................ 14-82
§ 14:4.3 Setting Up a Titling Trust..................................... 14-83
§ 14:4.4 Licensing............................................................... 14-85
§ 14:4.5 Criminal Statutes; Retitling.................................. 14-85
§ 14:4.6 Perfection Issues ................................................... 14-86
§ 14:4.7 Securitizing TRAC Leases..................................... 14-86

§ 14:5 Transferring Tax Benefits: Leveraged Lease
Financing of Leased Autos and Trucks ....................... 14-87

§ 14:5.1 Portfolio Sale......................................................... 14-88
§ 14:5.2 Single-Investor Sale-Leaseback.............................. 14-88
§ 14:5.3 Like-Kind Exchanges ............................................. 14-88

[A] Use of LKEs in Sale-Leaseback Transactions ........ 14-89
[B] Like-Kind Exchange Programs and Lease

Securitizations ...................................................... 14-90
§ 14:5.4 Bankruptcy Risks in Sale-Leaseback

Structures.............................................................. 14-91
§ 14:5.5 Single-Investor TRAC Lease Transactions ............ 14-92
§ 14:5.6 Leveraged Lease Structures ................................... 14-93
§ 14:5.7 Asset-Backed Leveraged Leases ............................. 14-94
§ 14:5.8 Cross-Border “Double-Dip” Structures ................. 14-96

§ 14:6 Securitization of Residual Value Risk ......................... 14-98
§ 14:7 Rental Car Securitization............................................ 14-99

EQUIPMENT LEASING–LEVERAGED LEASING

xl



Appendix 14A Item 1122(d) Servicing Criteria ............... App. 14A-1
Appendix 14B Form of Sarbanes-Oxley Certification...... App. 14B-1

Chapter 15: Synthetic Leasing

W. Kirk Grimm, Michael G. Robinson &
Arnold G. Gough, Jr.

§ 15:1 Introduction.................................................................. 15-3
§ 15:2 Synthetic Lease Structures ............................................ 15-4

§ 15:2.1 Typical Single-Investor Synthetic Lease
Transaction ............................................................. 15-4

§ 15:2.2 Typical Leveraged Synthetic Lease Transaction....... 15-5
§ 15:3 Accounting and Tax Treatment .................................... 15-6

§ 15:3.1 Accounting Treatment ............................................ 15-6
[A] Single-Investor Transaction..................................... 15-7
[B] Leveraged Synthetic Leases ..................................... 15-8
[C] Real Estate and Other Sale-Leasebacks ................... 15-8
[D] Other Accounting Issues....................................... 15-10
[D][1] Lessor Accounting .............................................. 15-10
[D][2] Lease Term ......................................................... 15-10
[D][3] Master Leases or Multiple-Asset Leases ............. 15-11

§ 15:3.2 Tax Treatment....................................................... 15-11
[A] Tax Issue ............................................................... 15-11
[B] Review of the Traditional “True Lease”

Authority............................................................... 15-12
[B][1] Potential Upside from the Leased

Property—Effect of Purchase Options ................ 15-13
[B][2] Potential Downside Risk with Respect to the

Leased Property—Effect of Residual Value
Guarantees ......................................................... 15-14

[C] Taxpayer ’s Ability to Disregard the Form of a
Lease ..................................................................... 15-15

[D] Applying the True Lease Authority to Synthetic
Lease Transactions ................................................ 15-18

[E] Solutions to Tax Ownership Issue ........................ 15-18
[E][1] Lessee’s Assumption of the Risk ........................ 15-18
[E][2] Structuring Debt Amortization to

Correspond to Expected Depreciation ................ 15-19
[E][3] Anti-Windfall Provisions .................................... 15-20
[F] Additional Tax Issues in Multiple-Investor

Transaction ........................................................... 15-20
[G] State Tax Issues .................................................... 15-21
[G][1] Sales, Use, and Transfer Taxes ........................... 15-21
[G][2] Income Taxes...................................................... 15-21

Table of Contents

xli(Equipment Leasing, Rel. #16, 2/18)



§ 15:4 Synthetic Lease Documentation ................................. 15-21
§ 15:4.1 Leasing Company Subsidiary Structures............... 15-22
§ 15:4.2 Direct Ownership Structures ................................ 15-23
§ 15:4.3 Documentation..................................................... 15-24

[A] Real Estate with a Bank Leasing Company
Subsidiary As Lessor ............................................. 15-24

[B] Real Estate Without a Leasing Company
As Lessor............................................................... 15-28

[C] Equipment Leases ................................................. 15-29
[D] Special Topics: Additional Collateral

and Cash Collateral .............................................. 15-29
[D][1] Additional Collateral .......................................... 15-29
[D][2] Cash Collateral .................................................. 15-30

§ 15:5 Commercial Law Aspects of Synthetic Leasing .......... 15-30
§ 15:5.1 Recharacterization................................................. 15-30

[A] Goods.................................................................... 15-31
[A][1] Article 2A Versus Article 9 ................................. 15-31
[A][2] Perfection............................................................ 15-36
[A][3] Cancellation ....................................................... 15-37
[A][4] Implied Warranties ............................................. 15-38
[A][5] Remedies ............................................................ 15-38
[B] Real Estate ............................................................ 15-40

§ 15:5.2 Bankruptcy............................................................ 15-41
§ 15:5.3 Synthetic Lease Considerations for

Commercial Lenders............................................. 15-42
Appendix 15A Provision for the Remarketing and Sale

of the Property in a Real Estate Synthetic
Lease ........................................................ App. 15A-1

Chapter 16: Leasing Outside the United States: Pickle,
Loss Trapping, Subpart F, and Foreign Tax Credits

David Burton, Glenn Pfeiffer, Greer Schneider, Eli Katz,
Suzanne Pepe & Daniel Kiely

§ 16:1 Introduction.................................................................. 16-4
§ 16:2 Depreciation of Leased Property Used Outside the

United States .............................................................. 16-11
§ 16:2.1 The First Reform of Depreciation for Leased

Property Used Outside the United States ............. 16-11
§ 16:2.2 Property Leased to U.S. Taxpayer but Used

Outside the United States .................................... 16-11
[A] Containers ............................................................ 16-12
[B] Satellites................................................................ 16-12

EQUIPMENT LEASING–LEVERAGED LEASING

xlii



[C] Vessels................................................................... 16-13
[D] Aircraft.................................................................. 16-13

§ 16:2.3 Depreciation of Property Leased to Non-U.S.
Taxpayers Prior to the Jobs Act............................. 16-13

§ 16:2.4 The Pickle Rule and Its Shortcomings.................. 16-14
[A] Replacement Lease and Lease-to-Service

Contract Structures............................................... 16-16
[B] QTE Structures ..................................................... 16-18
[C] Defeasance Structures........................................... 16-18

§ 16:3 Tax-Exempt Leasing After the Jobs Act....................... 16-20
§ 16:3.1 Congress’s Response to the Tax-Exempt

Leasing Problem—An Old Solution Revived......... 16-20
§ 16:3.2 Directly Targeting the Problem

Transactions—Refining the Pickle Rule ................ 16-21
§ 16:3.3 Casting a Wide Net: Section 470 and

Tax-Exempt Use Losses......................................... 16-22
§ 16:3.4 Exceptions to Section 470..................................... 16-24
§ 16:3.5 Lessee Cannot Monetize Its Obligations .............. 16-25
§ 16:3.6 Lessor Makes and Maintains a Substantial

Equity Investment................................................. 16-26
§ 16:3.7 Lessee May Not Bear More Than Minimal

Risk of Loss........................................................... 16-27
§ 16:3.8 Leases with Fixed-Price Purchase Options............ 16-27

§ 16:4 General Explanation of Foreign Tax Credits and
Relevance of Foreign-Source Tax Attributes ................ 16-28

§ 16:5 Sourcing of Rents and Depreciation ........................... 16-29
§ 16:5.1 General Rule ......................................................... 16-29
§ 16:5.2 Aircraft.................................................................. 16-29
§ 16:5.3 Rolling Stock......................................................... 16-31
§ 16:5.4 Satellites................................................................ 16-33

§ 16:6 Sourcing of Interest Expense....................................... 16-34
§ 16:6.1 Non-Qualified Nonrecourse Indebtedness ............ 16-35

[A] Book Value Method............................................... 16-37
[B] FMV Method ........................................................ 16-38
[C] CFCs..................................................................... 16-39
[D] Section 467 Interest.............................................. 16-41

§ 16:6.2 Qualified Nonrecourse Indebtedness .................... 16-44
[A] Specifically Incurred to Acquire Property.............. 16-44
[B] Actual Application ................................................ 16-45
[C] Nonrecourse.......................................................... 16-45
[D] Sufficiency of Cash Flow....................................... 16-48
[E] Restrictions in Loan Documents .......................... 16-48
[F] Refinancings.......................................................... 16-48

Table of Contents

xliii(Equipment Leasing, Rel. #16, 2/18)



§ 16:7 Leasing to Non-U.S. Persons by a Foreign
Affiliate of a U.S. Taxpayer ......................................... 16-49

§ 16:7.1 Base Case—Subpart F Income .............................. 16-49
§ 16:7.2 Active Rental Exception (ARE).............................. 16-54

[A] Marketing Requirement ........................................ 16-55
[A][1] Terminal Rental Adjustment Clause (TRAC)

Qualified Motor Vehicle Lease ........................... 16-60
[B] Substantial Foreign Organization.......................... 16-61
[C] Activities Must Occur Outside the

United States ........................................................ 16-62
§ 16:7.3 Active Financing Exception................................... 16-63

[A] Introduction.......................................................... 16-63
[B] History of Section 954(h)...................................... 16-64
[C] Eligible CFC Under Section 954(h)(2) .................. 16-65
[C][1] Substantial Activity ............................................ 16-65
[C][2] Predominantly Engaged—The 70% Test ............ 16-66
[D] Qualified Banking or Financing Income

Under Section 954(h)(3) ....................................... 16-69
[E] Interaction of Sections 954(h)(2) and 954(h)(3) ..... 16-71
[F] Application on an Annual Accounting Period ...... 16-72
[G] Anti-Abuse Rule.................................................... 16-72
[H] Issues Raised in Application ................................. 16-73

§ 16:7.4 Aircraft, Vessel and Engine Rental Exception ....... 16-76
[A] True Lease for U.S. Tax Purposes, Operating

or Direct Finance Lease for U.S. GAAP................ 16-78
[A][1] No Requirement to Market the Metal................ 16-78
[A][2] Place of Manufacture Is Irrelevant ..................... 16-78
[B] Must Be Used in Foreign Commerce.................... 16-78
[B][1] Application to Corporate Aircraft....................... 16-79
[C] Lessor Must Be a Controlled Foreign

Corporation........................................................... 16-80
[D] No Home-Country Requirement So Long As

Outside the United States .................................... 16-80
[E] Disregarded Entity As a Local Employer............... 16-81
[F] Mid-Lease Acquisition Is Acceptable .................... 16-81
[G] Ten Percent Expense Safe Harbor ......................... 16-81
[H] Business Purpose to Move Existing FSC/ETI

Aircraft or Vessels Off-Shore ................................. 16-82
[H][1] Business Purpose to Move Non-FSC/ETI

Aircraft and Vessels ............................................ 16-83

EQUIPMENT LEASING–LEVERAGED LEASING

xliv



Chapter 17: Foreign Law Issues in U.S. Cross-Border Leases

J. Andrew Murphy & Ferdinand Calice

§ 17:1 Introduction.................................................................. 17-2
§ 17:2 Governing Law ............................................................. 17-3

§ 17:2.1 Choice of U.S. Law................................................. 17-3
§ 17:2.2 Choice of Foreign Law ............................................ 17-3

[A] Real Property........................................................... 17-4
[B] Equipment .............................................................. 17-6
[C] Other Issues............................................................ 17-6

§ 17:3 Establishing and Protecting Ownership,
Leasehold, and Security Interests.................................. 17-7

§ 17:3.1 Ownership Interests................................................ 17-7
§ 17:3.2 Leasehold Interests ................................................. 17-8
§ 17:3.3 Security Interests .................................................... 17-8

§ 17:4 Limitations on Remedies .............................................. 17-9
§ 17:4.1 Typical Lease Remedies........................................... 17-9
§ 17:4.2 Enforcement of Remedies ..................................... 17-10

§ 17:5 Enforcement of Judgments of U.S.
Courts in Foreign Jurisdictions................................... 17-10

§ 17:5.1 Reciprocity ............................................................ 17-11
§ 17:5.2 Other Factors ........................................................ 17-11

§ 17:6 Bankruptcy Issues ....................................................... 17-13
§ 17:6.1 Basic Approaches .................................................. 17-14
§ 17:6.2 Chapter 15 of the U.S. Bankruptcy Code ............. 17-14

§ 17:7 Rejection, Termination, and Modification of
Contracts .................................................................... 17-15

§ 17:7.1 Rejection in Bankruptcy........................................ 17-15
§ 17:7.2 Other Grounds for Termination ........................... 17-15

§ 17:8 Local Counsel ............................................................. 17-16
Appendix 17A Form of Foreign Local Law

Questionnaire .......................................... App. 17A-1

Chapter 18: Municipal Leases

Stephen A. Edwards, Joseph Krolikowski &
Sarah Ann Lewis

§ 18:1 Introduction.................................................................. 18-3
§ 18:2 Structure of Municipal Leases ...................................... 18-4

§ 18:2.1 Tax-Exempt Obligations.......................................... 18-5
§ 18:2.2 The American Recovery and Reinvestment

Act of 2009 ............................................................. 18-6
§ 18:2.3 General Characteristics of a Municipal Lease......... 18-7
§ 18:2.4 Certificates of Participation..................................... 18-7

Table of Contents

xlv(Equipment Leasing, Rel. #16, 2/18)



§ 18:3 Who Is the Lessee? ....................................................... 18-9
§ 18:3.1 State Law ................................................................ 18-9
§ 18:3.2 Income Tax Definition.......................................... 18-10

§ 18:4 Is the Lease Valid? ...................................................... 18-15
§ 18:4.1 State Supremacy and Dillon’s Rule....................... 18-16
§ 18:4.2 Power to Enter Into the Lease............................... 18-19
§ 18:4.3 Debt Limitations................................................... 18-20

[A] Annual Appropriation Leases................................ 18-21
[B] Abatement Leases ................................................. 18-24
[C] Special Fund Leases .............................................. 18-25
[D] Summary .............................................................. 18-26

§ 18:4.4 Voter Approval ...................................................... 18-26
§ 18:4.5 Usury .................................................................... 18-27
§ 18:4.6 Public Bidding, Prime Bidding, Limitation on

Out-of-State Purchases, Prevailing Wages,
Davis-Bacon, Etc. .................................................. 18-27

§ 18:4.7 Other State Law Requirements ............................. 18-28
§ 18:5 Security Interests and Default Remedies .................... 18-28
§ 18:6 Federal and State Tax Issues ....................................... 18-31

§ 18:6.1 Validity Under State Law ...................................... 18-31
§ 18:6.2 Exercise of Borrowing Power................................. 18-32
§ 18:6.3 Conditional Sale Contract Characterization......... 18-33
§ 18:6.4 Private Activity Bond Status ................................. 18-34
§ 18:6.5 Arbitrage ............................................................... 18-37
§ 18:6.6 Forms 8038, 8038-G, and 8038-GC .................... 18-39
§ 18:6.7 Other Federal Tax Requirements........................... 18-40
§ 18:6.8 State Tax Issues .................................................... 18-41

§ 18:7 Securities Laws ........................................................... 18-41
§ 18:7.1 Registration of the Offering .................................. 18-41
§ 18:7.2 Anti-Fraud Provisions ........................................... 18-42
§ 18:7.3 Procedural Requirements for Disclosure ............... 18-43
§ 18:7.4 Status As an Investment Company ...................... 18-45
§ 18:7.5 Blue Sky Law Concerns ........................................ 18-46

§ 18:8 Conclusion ................................................................. 18-46
Appendix 18A Private Letter Ruling 88-43-058............... App. 18A-1

Chapter 19: Role of the Trustee

Tara J. Hoffner

§ 19:1 Nature of the Trust....................................................... 19-2
§ 19:1.1 Background of Fiduciary Relations and

Common Law Trusts .............................................. 19-2
§ 19:1.2 The Rise of the Statutory Trust .............................. 19-3

EQUIPMENT LEASING–LEVERAGED LEASING

xlvi



§ 19:2 Reasons to Use a Trustee.............................................. 19-5
§ 19:2.1 Owner Trustee Versus Indenture Trustee................ 19-5
§ 19:2.2 Limited Liability ..................................................... 19-6
§ 19:2.3 Custody and Title of Assets.................................... 19-7
§ 19:2.4 Bankruptcy Concerns.............................................. 19-8

§ 19:3 Selection of the Trustee .............................................. 19-11
§ 19:4 Duties of the Trustee .................................................. 19-12

§ 19:4.1 Fiduciary Duties.................................................... 19-12
[A] Common Law Duties of Care, Loyalty,

and Candor ........................................................... 19-12
[B] Statutory Duties and Standards of Care ............... 19-14

§ 19:4.2 Administrative Duties........................................... 19-14
§ 19:5 Liabilities of the Trustee to Others ............................. 19-17

§ 19:5.1 Contractual Liability ............................................. 19-17
§ 19:5.2 Tort Liability ......................................................... 19-18
§ 19:5.3 Environmental Liability ........................................ 19-19
§ 19:5.4 ERISA.................................................................... 19-20

§ 19:6 Rights of the Trustee .................................................. 19-21
§ 19:6.1 Compensation and Indemnification ..................... 19-21
§ 19:6.2 Insurance .............................................................. 19-23
§ 19:6.3 Instructions from Investors .................................. 19-23
§ 19:6.4 Consultation with Experts .................................... 19-23
§ 19:6.5 Merger, Consolidation, Resignation,

and Removal ......................................................... 19-23
§ 19:7 Doing-Business Issues ................................................ 19-24

Chapter 20: Middle-Market Leasing and Syndication

Edward K. Gross

§ 20:1 Introduction.................................................................. 20-4
§ 20:1.1 Generally................................................................. 20-4
§ 20:1.2 Leasing .................................................................... 20-5
§ 20:1.3 Syndications............................................................ 20-5

§ 20:2 Middle-Market Lease Transactions ............................... 20-6
§ 20:2.1 Types of Middle-Market Lease Transactions ........... 20-6

[A] Structures (Motivations and Characteristics).......... 20-6
[A][1] Tax/True Leases .................................................... 20-7
[A][1][a] Generally .......................................................... 20-7
[A][1][b] “First Amendment” Leases ............................... 20-9
[A][1][c] Terminal Rental Adjustment Clause

(TRAC) Leases ................................................ 20-10
[A][2] Conditional Sale/Non-True Leases ..................... 20-14
[A][2][a] Generally ........................................................ 20-14

Table of Contents

xlvii(Equipment Leasing, Rel. #16, 2/18)



[A][2][b] “Puts” and Bargain Renewal and Purchase
Options........................................................... 20-15

[A][2][c] Amortizing Rent Payments............................. 20-15
[A][2][d] TRAC Leases and Synthetic Leases ................ 20-15
[A][3] Accounting Motivated Structures

(Off-Balance Sheet Financings/
Synthetic Leases) ................................................ 20-16

[B] Deal Size and Equipment Types ........................... 20-18
[C] Vendor Programs/Participation.............................. 20-22
[D] Direct Purchase Versus Sale and Leaseback.......... 20-24
[E] Credit Support ...................................................... 20-25

§ 20:2.2 Deal Participants................................................... 20-26
[A] Lessees—Deal Motivations and Risks

(What Lessees Want/Need).................................... 20-27
[B] Lessors—Deal Motivations and Risks

(What Lessors Want/Need).................................... 20-27
[C] Others—Deal Motivations and Risks

(What Others Want/Need) .................................... 20-27
[C][1] Trustees .............................................................. 20-28
[C][2] Portfolio Administrators..................................... 20-28
[C][3] Syndication Parties/Fiduciaries ........................... 20-29
[C][4] Lessee’s and Lessor ’s Line Lenders,

Creditors, Etc. .................................................... 20-30
[C][5] Vendors............................................................... 20-31
[C][6] Lessee Representatives and Brokers.................... 20-32
[C][7] Third-Party Credit Support Providers................. 20-33
[C][8] Sublessee and (Lessee) Assignees........................ 20-33

§ 20:2.3 Lease Documentation Issues ................................ 20-34
[A] Generally............................................................... 20-34
[B] Specific Lease Provisions for Syndicating

Lessor or an Investor (an Acquiring Lessor).......... 20-37
[B][1] Master Lease Agreement and Stand-Alone

Equipment Schedules ......................................... 20-37
[B][2] Term of the Master Lease and Each

Equipment Schedule........................................... 20-38
[B][3] Rent.................................................................... 20-39
[B][4] Representations, Warranties, and Covenants ..... 20-41
[B][5] Conditions Precedent to Lessor ’s Obligations.... 20-42
[B][6] Delivery, Inspection, and Acceptance of the

Equipment.......................................................... 20-44
[B][7] Use of the Equipment ........................................ 20-46
[B][8] Maintenance of the Equipment.......................... 20-47
[B][9] Warranties .......................................................... 20-50
[B][10] Fees and Taxes.................................................... 20-52

EQUIPMENT LEASING–LEVERAGED LEASING

xlviii



[B][11] Preserving the Equipment Free from All
Liens or Encumbrances ...................................... 20-53

[B][12] Insurance............................................................ 20-54
[B][13] Loss and Damage ............................................... 20-54
[B][14] Redelivery ........................................................... 20-55
[B][15] Indemnity........................................................... 20-56
[B][16] Default ............................................................... 20-57
[B][17] Remedies ............................................................ 20-59
[B][18] Assignment and Subletting ................................ 20-67
[B][18][a] By Lessee ........................................................ 20-67
[B][18][b] By Lessor ........................................................ 20-67
[B][19] Income Tax Indemnification .............................. 20-71
[B][19][a] Scope of Indemnification................................ 20-71
[B][20] Grant of Security Interest................................... 20-75
[B][21] Miscellaneous Lease Provisions.......................... 20-75
[B][21][a] Quiet Enjoyment Clause ................................ 20-75
[C] Acquisition of Equipment ..................................... 20-76

§ 20:3 Syndication Transactions............................................ 20-78
§ 20:3.1 Generally............................................................... 20-78

[A] Certain Syndication Issues ................................... 20-79
[A][1] True Sales Versus Financings ............................. 20-79
[A][2] Recourse ............................................................. 20-87
[A][3] Applicability of Bulk Sales Acts, Fraudulent

Conveyances, and Hart-Scott-Rodino Act to
Sales of Lease Portfolios ..................................... 20-90

[A][3][a] Bulk Sales Acts ............................................... 20-90
[A][3][b] Fraudulent Conveyances................................. 20-91
[A][3][c] Hart-Scott-Rodino Antitrust Improvements

Act of 1976..................................................... 20-92
[A][4] Fiscal Agents (With or Without Notification)

and Other Fiduciaries......................................... 20-93
[A][5] Securities Issues ................................................. 20-95
[A][6] Fraud Avoidance ................................................. 20-96
[B] Specific Structures................................................. 20-99
[B][1] Discounting or Leveraging................................ 20-100
[B][2] Sale and Assignments (“True Sales”)................ 20-103
[B][3] Participations.................................................... 20-105

§ 20:3.2 Deal Participants................................................. 20-107
[A] Originators and Other Assignors ........................ 20-107
[B] Assignees’ Lenders and Participants.................... 20-108

§ 20:3.3 Syndication Document Issues............................. 20-108
[A] Representations and Warranties.......................... 20-108
[B] “Security” Acknowledgments.............................. 20-111
[C] Delivery of Documents and Other

Conditions Precedent.......................................... 20-112

Table of Contents

xlix(Equipment Leasing, Rel. #16, 2/18)



[D] Scope of Any Fiscal Agency ................................ 20-114
[E] Remarketing Agreements .................................... 20-116

Appendix 20A Master Lease Agreement.......................... App. 20A-1
Appendix 20B First Amendment Rider ........................... App. 20B-1
Appendix 20C FMV Rider ...............................................App. 20C-1
Appendix 20D Tax Contest Rider ....................................App. 20D-1
Appendix 20E Co-Lease Rider......................................... App. 20E-1
Appendix 20F Security Deposit Rider ..............................App. 20F-1
Appendix 20G Environmental Rider................................App. 20G-1
Appendix 20H TRAC Rider .............................................App. 20H-1
Appendix 20I Lease for Security Conversion Letter

Amendment.............................................. App. 20I-1
Appendix 20J Equipment Schedule ................................. App. 20J-1
Appendix 20K Schedule of Equipment ............................ App. 20K-1
Appendix 20L Corporate Certificate of Resolutions.........App. 20L-1
Appendix 20M Real Property Waiver............................... App. 20M-1
Appendix 20N Attachment to Form UCC-1 ...................App. 20N-1
Appendix 20O Master Lease Agreement—Synthetic

Lease ........................................................App. 20O-1
Appendix 20P Master Assignment Agreement.................App. 20P-1
Appendix 20Q Participation Agreement ..........................App. 20Q-1
Appendix 20R Loan and Security Agreement

Discounting Form.................................... App. 20R-1
Appendix 20S Agency Agreement ....................................App. 20S-1
Appendix 20T Equipment Purchase Order

Assignment and Novation ....................... App. 20T-1

VOLUME 3

Table of Chapters .............................................................................vii

PART IV
THE REGULATORY ENVIRONMENT

Chapter 21: Bankruptcy Issues

Cecily A. Dumas

§ 21:1 Overview....................................................................... 21-3
§ 21:1.1 Summary of Bankruptcy Code Section 365............ 21-3
§ 21:1.2 Definition of Unexpired Lease or Executory

Contract.................................................................. 21-6

EQUIPMENT LEASING–LEVERAGED LEASING

l



§ 21:2 Rights of the Debtor and Interests of the Estate ........ 21-10
§ 21:2.1 The Automatic Stay.............................................. 21-10
§ 21:2.2 Recharacterizing the Lease As a Security

Interest.................................................................. 21-12
§ 21:2.3 Prepetition Termination of Lease.......................... 21-17

[A] Extension of Time to Cure Defaults..................... 21-19
[B] Documenting Termination in Workouts............... 21-21

§ 21:3 Debtor ’s Obligations Pending Assumption or
Rejection of Lease ....................................................... 21-23

§ 21:3.1 Mutuality Temporarily Suspended ........................ 21-23
§ 21:3.2 Contract Performance Required Sixty Days

After Case Is Filed ................................................ 21-25
§ 21:3.3 Adequate Protection and Payment of

Administrative Rent.............................................. 21-29
§ 21:4 Procedure for Assuming or Rejecting a Lease ............. 21-31

§ 21:4.1 Time Restrictions.................................................. 21-32
§ 21:4.2 Assumption or Rejection in a Plan;

the Ride-Through Option ..................................... 21-34
[A] Notice to Lessor .................................................... 21-37
[B] Objection to Confirmation and Voting................. 21-38
[C] Remedies After Plan Confirmation....................... 21-39

§ 21:4.3 No Implied Assumption or Rejection ................... 21-41
§ 21:5 Assumption of Lease................................................... 21-42

§ 21:5.1 Lease Must Be Assumed in Its Entirety;
Disaggregation ...................................................... 21-42

§ 21:5.2 Business Judgment Standard................................. 21-44
§ 21:5.3 Cure, Compensation, and Adequate Assurance

of Future Performance .......................................... 21-44
§ 21:5.4 Cure Requirements ............................................... 21-46

[A] Adequate Assurance of Future Performance ......... 21-48
§ 21:5.5 Effect of Lease Assumption; Later Rejection

by Trustee ............................................................. 21-49
§ 21:6 Assignment of Lease ................................................... 21-51

§ 21:6.1 Requirements for Assignment............................... 21-52
§ 21:6.2 Restrictions on Assumption and Assignment....... 21-56

[A] Non-Delegable Contracts...................................... 21-57
[B] Assumption of Non-Delegable Contracts Versus

Assignment to Third Party..................................... 21-59
[C] Contracts for Loans or Financial

Accommodations .................................................. 21-62
§ 21:7 Rejection of Leases...................................................... 21-64

§ 21:7.1 Standard for Rejection........................................... 21-64
§ 21:7.2 Claim for Rejection Damages ............................... 21-65
§ 21:7.3 Rejection Is a Breach of Contract, Not

Termination .......................................................... 21-67

Table of Contents

li(Equipment Leasing, Rel. #16, 2/18)



§ 21:8 Avoiding Powers of Debtor-Lessee .............................. 21-68
§ 21:8.1 Strong-Arm Clause ............................................... 21-69
§ 21:8.2 Preferences ............................................................ 21-69

§ 21:9 Claims Against the Debtor......................................... 21-72
§ 21:9.1 Filing Proofs of Claims ......................................... 21-72
§ 21:9.2 Time for Filing Proofs of Claims .......................... 21-74

§ 21:10 Recoupment and Setoff............................................... 21-75
§ 21:11 Special Issues Involving Bankruptcy of the Lessor ....... 21-78

§ 21:11.1 Performance Before Lease Is Assumed or
Rejected................................................................. 21-79

§ 21:11.2 Lessor ’s Authority to Assume Lease ..................... 21-80
§ 21:11.3 Lessor ’s Power to Reject Lease.............................. 21-82

§ 21:12 Bankruptcy Risks for the Lease Financier................... 21-83
§ 21:12.1 Derivative Nature of Legal Rights and

Credit Risks .......................................................... 21-83
[A] Collection of Lease Receivables............................. 21-85
[B] Use of Cash Collateral.......................................... 21-86
[C] Continuation of Security Interest ......................... 21-87

§ 21:12.2 Documentation..................................................... 21-87
§ 21:12.3 Bankruptcy-Remote Entities ................................. 21-90
§ 21:12.4 Remedies of Financier........................................... 21-92
§ 21:12.5 Rights of Financier Where Lease Is Assumed

or Assigned ........................................................... 21-94
§ 21:12.6 Rights of Financier upon Rejection of Lease......... 21-95
§ 21:12.7 Guaranties of Lease Obligation............................. 21-97

§ 21:13 Special Protections for Financiers of Aircraft, Ships,
and Railroad Rolling Stock........................................... 21-98

§ 21:13.1 Overview of Sections 1110 and 1168 ................... 21-98
§ 21:13.2 Limitations on Applicability ............................... 21-102
§ 21:13.3 Effect of Sections 1110 and 1168 on

Chapter 11 Operations ....................................... 21-103
§ 21:13.4 Defense to Trustee’s Avoiding Powers ................ 21-105

Chapter 22: Environmental Issues

Eleni Kouimelis

§ 22:1 Introduction.................................................................. 22-3
§ 22:2 Major Environmental Laws .......................................... 22-5

§ 22:2.1 Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) .......... 22-5

[A] Overview ................................................................. 22-5
[B] Liability ................................................................... 22-5
[C] Defenses.................................................................. 22-9

EQUIPMENT LEASING–LEVERAGED LEASING

lii



[D] Asset Conservation, Lender Liability and
Deposit Insurance Act of 1996 ............................. 22-11

[E] Small Business Liability Relief and Brownfields
Revitalization Act.................................................. 22-16

§ 22:2.2 Resource Conservation and Recovery
Act (RCRA)............................................................. 22-19

[A] Overview ............................................................... 22-19
[B] Liability ................................................................. 22-20
[C] Hazardous Wastes ................................................. 22-20
[C][1] Underground Storage Tanks ............................... 22-22
[D] RCRA Enforcement Provisions ............................. 22-23
[E] Defenses................................................................ 22-25

§ 22:2.3 Clean Water Act.................................................... 22-25
[A] Overview ............................................................... 22-25
[B] Liability ................................................................. 22-27
[C] Defenses................................................................ 22-28

§ 22:2.4 Oil Pollution Act of 1990 ..................................... 22-30
[A] Overview ............................................................... 22-30
[B] Liability Under the OPA ....................................... 22-30
[C] Defenses to Liability ............................................. 22-32

§ 22:2.5 Clean Air Act........................................................ 22-32
[A] Overview ............................................................... 22-32
[B] Regulatory Framework .......................................... 22-33
[B][1] New Source Review ............................................ 22-33
[B][1][a] Prevention of Significant Deterioration

Permit Program .............................................. 22-33
[B][1][b] Nonattainment NSR Program........................ 22-35
[B][2] Title V Operating Permit Program ..................... 22-37
[B][3] Additional Programs........................................... 22-40
[C] Liability Under the CAA....................................... 22-41
[C][1] Liability Overview .............................................. 22-41
[C][2] Civil Liability—Administrative .......................... 22-41
[C][3] Civil Liability—Judicial ...................................... 22-42
[C][4] Criminal Liability............................................... 22-43
[C][5] Liability Under State Law................................... 22-44
[D] Defenses to Liability ............................................. 22-44

§ 22:2.6 Climate Change.................................................... 22-44
[A] Overview ............................................................... 22-44
[B] International Regulation of GHGs ....................... 22-45
[C] Federal Legislation ................................................ 22-46
[D] Administrative Regulation .................................... 22-46
[E] Regional, State, and Local Regulation................... 22-48
[F] Leasing Transactions Affected by Climate

Change Regulation................................................ 22-50

Table of Contents

liii(Equipment Leasing, Rel. #16, 2/18)



§ 22:2.7 Renewable Energy ................................................. 22-51
[A] Overview ............................................................... 22-51
[B] Endangered Species Act ........................................ 22-51
[B][1] Overview ............................................................ 22-51
[B][2] Role in Renewable Energy Projects..................... 22-54
[C] Permitting ............................................................. 22-55

§ 22:2.8 Vapor Intrusion..................................................... 22-55
[A] Overview ............................................................... 22-55
[B] Vapor Intrusion Liability ....................................... 22-56
[B][1] Overview ............................................................ 22-56
[B][2] Liability of Lenders and Borrowers..................... 22-58
[B][3] Reopening of Sites with NFAs............................ 22-58
[C] Regulatory Framework .......................................... 22-59
[C][1] ASTM E2600 ..................................................... 22-59
[C][2] State Guidelines ................................................. 22-61
[D] Suggestions to Avoid Liability............................... 22-61

§ 22:2.9 State Laws............................................................. 22-62
§ 22:2.10 Hydraulic Fracturing (“Fracking”) ......................... 22-64

[A] The Fracking Process ............................................ 22-64
[B] Fracking Regulation .............................................. 22-65
[C] Fracking Litigation ................................................ 22-66
[D] Future Outlook ..................................................... 22-67

§ 22:3 Mitigating Liability in Leasing Transactions............... 22-67
§ 22:3.1 Overview ............................................................... 22-67
§ 22:3.2 Due Diligence ....................................................... 22-68

[A] Purpose ................................................................. 22-68
[B] Environmental Reports ......................................... 22-71
[C] All Appropriate Inquiry......................................... 22-73
[D] Continuing Obligations ........................................ 22-75
[E] Enhanced Due Diligence....................................... 22-76

§ 22:3.3 Documenting the Transaction .............................. 22-78
[A] Overview ............................................................... 22-78
[B] Representations, Warranties, and Covenants........ 22-81
[B][1] Representations and Warranties ......................... 22-81
[B][2] Covenants .......................................................... 22-83
[C] Indemnities........................................................... 22-84
[D] Restrictions on Use of the Property ...................... 22-85
[E] Notification/Right of Inspection ........................... 22-86
[F] Return of Property ................................................ 22-86

Appendix 22A Sample Environmental Representations
and Warranties......................................... App. 22A-1

Appendix 22B Sample Environmental Covenant ............ App. 22B-1
Appendix 22C Sample Use of the Premises Provision...... App. 22C-1
Appendix 22D Sample Environmental Return of

Property Provisions ..................................App. 22D-1

EQUIPMENT LEASING–LEVERAGED LEASING

liv



Chapter 23: Legal Authority for Leasing

Gordon D. Alter

§ 23:1 Introduction.................................................................. 23-3
§ 23:2 National Banks ............................................................. 23-6

§ 23:2.1 Summary of the Law .............................................. 23-6
§ 23:2.2 Historical Perspective.............................................. 23-7

[A] Business of Banking Under the National
Bank Act ................................................................. 23-7

[B] Early OCC Regulations........................................... 23-8
[C] M&M Leasing Case................................................. 23-9
[D] Regulatory Response to M&M Leasing ................. 23-11
[E] Competitive Equality Banking Act of 1987

(CEBA) .................................................................. 23-14
[F] OCC Regulations Implementing CEBA................ 23-15

§ 23:2.3 Current Legal Authority for Leasing ..................... 23-18
[A] General Provisions Applicable to Both

Section 24 (Seventh) Leases and CEBA Leases ..... 23-18
[A][1] Full Payout and Net Lease Requirements........... 23-18
[A][2] Acquisition of Property in Anticipation of

Leasing ............................................................... 23-20
[A][3] Holding Period for Off-Lease Assets ................... 23-21
[A][4] Separate Records................................................. 23-22
[A][5] Lending Limits/Transactions with Affiliates....... 23-22
[B] Provisions Applicable Only to CEBA Leases......... 23-23
[C] Provisions Applicable Only to Section 24

(Seventh) Leases .................................................... 23-23
[D] OCC Interpretations............................................. 23-25
[D][1] Ground Leases.................................................... 23-25
[D][2] Agent Activities .................................................. 23-27
[D][3] Grantor Trusts.................................................... 23-28
[D][4] Subleasing .......................................................... 23-28
[D][5] Residual Purchase Agreements........................... 23-29
[E] Bank Service Companies and Other

Operating Subsidiaries of National Banks ............ 23-29
§ 23:3 Bank Holding Companies........................................... 23-31

§ 23:3.1 Summary of the Law ............................................ 23-31
§ 23:3.2 Historical Perspective............................................ 23-33

[A] Bank Holding Company Act of 1956 ................... 23-33
[B] Board Regulations Determining Activities

Closely Related to Banking ................................... 23-35
§ 23:3.3 Current Legal Authority for Leasing ..................... 23-39

[A] Leasing As a Permissible Nonbanking
Activity ................................................................. 23-42

[B] Procedural Requirements ...................................... 23-44

Table of Contents

lv(Equipment Leasing, Rel. #16, 2/18)



[C] Board Interpretations ............................................ 23-46
[C][1] Remarketing ....................................................... 23-46
[C][2] Private Placement of Debt and Equity

Interests in Leased Equipment ........................... 23-47
§ 23:4 Federal Savings Associations and Federal

Savings Banks ............................................................. 23-47
§ 23:4.1 Summary of the Law ............................................ 23-47
§ 23:4.2 Historical Perspective............................................ 23-49

[A] Development of Leasing Under the Home
Owners’ Loan Act ................................................. 23-49

[B] Garn-St Germain Depository Institutions
Act of 1982 ........................................................... 23-51

§ 23:4.3 Current Legal Authority for Leasing ..................... 23-52
[A] Federal Savings Associations and Federal

Savings Banks ....................................................... 23-53
[B] Operating Subsidiaries and Service

Corporations ......................................................... 23-54
[C] Savings and Loan Holding Companies ................. 23-55

§ 23:5 State Banks and Savings Associations ........................ 23-57
§ 23:5.1 Summary of the Law ............................................ 23-57
§ 23:5.2 State Authority for Leasing Activities of

State Banks ........................................................... 23-58
§ 23:5.3 Federal Regulation of State Banks......................... 23-59

[A] State Member Banks............................................. 23-59
[B] State Nonmember Banks ...................................... 23-60

§ 23:5.4 State Authority for Leasing Activities of
State Savings Associations .................................... 23-63

§ 23:5.5 Federal Regulation of State Savings
Associations .......................................................... 23-64

§ 23:6 Insurance Companies ................................................. 23-65
§ 23:6.1 Summary of the Law ............................................ 23-65
§ 23:6.2 Introduction.......................................................... 23-66
§ 23:6.3 Legal Investment Laws for New York

Insurance Companies ........................................... 23-66
[A] Leasing Authority of New York Life Insurance

Companies ............................................................ 23-67
[B] Leasing Authority of New York Property and

Casualty Insurance Companies ............................ 23-69
[C] Applicability of the New York Investment

Laws to Non-New York Insurers........................... 23-71
§ 23:6.4 Legal Investment Laws for Texas

Insurance Companies ........................................... 23-72
§ 23:6.5 Legal Investment Laws for Illinois

Insurance Companies ........................................... 23-73

EQUIPMENT LEASING–LEVERAGED LEASING

lvi



Chapter 24: Securities Laws Issues

Ian Shrank & Howard A. Kenny

§ 24:1 Introduction.................................................................. 24-2
§ 24:2 Securities Act of 1933................................................... 24-3

§ 24:2.1 Is the Lessor ’s Investment a Security?.................... 24-3
[A] Commonality.......................................................... 24-4
[B] Profits...................................................................... 24-6
[C] Efforts of Others ..................................................... 24-6

§ 24:2.2 Is Leveraged Lease Debt a Security?...................... 24-10
[A] Reves Test ............................................................. 24-11
[B] Four Factors .......................................................... 24-12

§ 24:2.3 Registration Exemptions ....................................... 24-16
[A] Private Placement Exemption ............................... 24-17
[B] Regulation D......................................................... 24-19
[C] Rule 144A ............................................................. 24-20

§ 24:2.4 Blue Sky Laws ....................................................... 24-21
§ 24:3 1934 Act ..................................................................... 24-22
§ 24:4 Trust Indenture Act .................................................... 24-24
§ 24:5 Investment Company Act........................................... 24-26
§ 24:6 Debt Offerings ............................................................ 24-29

§ 24:6.1 General ................................................................. 24-29
§ 24:6.2 Changes to Lease Documents............................... 24-34

[A] Changes to Existing Documents........................... 24-35
[B] Placement Agreement ........................................... 24-38
[C] Pass-Through Trust Agreement............................. 24-40

§ 24:6.3 Required Disclosures............................................. 24-40
[A] Summary of Documents....................................... 24-41
[B] Plan of Distribution and Role of DTC ................. 24-41
[C] Risk Factors .......................................................... 24-42
[C][1] Bankruptcy ......................................................... 24-42
[C][2] Environmental Risks .......................................... 24-43
[C][3] Restrictions on Trading ...................................... 24-43
[C][4] Tax Issues ........................................................... 24-43

§ 24:6.4 Role of DTC and Rating Agencies ........................ 24-45
[A] DTC ..................................................................... 24-45
[B] Rating Agencies .................................................... 24-47

Chapter 25: Insurance Issues

Richard P. Lewis & Anthony B. Crawford

§ 25:1 Introduction.................................................................. 25-3
§ 25:2 The Difference Between Insurance and Contractual

Indemnity ..................................................................... 25-3

Table of Contents

lvii(Equipment Leasing, Rel. #16, 2/18)



§ 25:3 The Nature of Insurance .............................................. 25-5
§ 25:4 General Types of Insurance Involving Leased Assets ..... 25-8

§ 25:4.1 Insurance Policies ................................................... 25-8
[A] Declarations............................................................ 25-8
[B] Who Is an Insured?................................................. 25-9
[C] Limits of Insurance............................................... 25-10
[D] The Coverages ...................................................... 25-11
[E] The Definitions .................................................... 25-11
[F] The Exclusions ..................................................... 25-12
[G] The Conditions..................................................... 25-12

§ 25:4.2 First-Party Insurance............................................. 25-12
[A] Property Damage .................................................. 25-13
[A][1] The Coverage ..................................................... 25-13
[A][2] Potential Coverage Issues Generally................... 25-14
[B] Business Income ................................................... 25-16
[C] Other Common Coverages and Exclusions .......... 25-17
[C][1] Terrorism Coverage and Exclusions ................... 25-17
[C][2] Earthquake, Flood, Windstorm .......................... 25-18
[C][3] War ..................................................................... 25-19
[C][4] Total Loss Only .................................................. 25-19

§ 25:4.3 Third-Party Insurance ........................................... 25-20
[A] Comprehensive or Commercial General Liability

Insurance................................................................ 25-20
[B] Umbrella and Excess Liability Insurance .............. 25-22
[C] Common Endorsements and Exclusions .............. 25-23
[C][1] Workers’ Compensation ..................................... 25-23
[C][2] Pollution............................................................. 25-23
[C][3] Specialty Coverages ............................................ 25-24

§ 25:4.4 Specialty Coverages for Lessors and Lenders ........ 25-24
[A] Lessors’ and Lenders’ Own First- and Third-Party

Insurance................................................................ 25-24
[B] Lessor ’s or Lender ’s Single Interest ...................... 25-25
[C] Contingent Physical Damage................................ 25-25
[D] Residual Value Insurance ...................................... 25-26

§ 25:5 Insurance Protection of Lender ’s and Lessor ’s
Interests ...................................................................... 25-26

§ 25:5.1 Parameters and Priority of Coverage..................... 25-26
[A] Insured Status....................................................... 25-26
[A][1] Additional Insured Versus Named Insured ........ 25-26
[A][2] Loss Payee .......................................................... 25-29
[A][3] Lender ’s Loss Payable Endorsements ................. 25-30
[A][4] Contractual Liability Coverage........................... 25-31
[A][5] Notice to Insurance Company ........................... 25-32
[A][6] Insurable Interest ............................................... 25-33
[B] Other Insurance—Priority of Application ............. 25-33

EQUIPMENT LEASING–LEVERAGED LEASING

lviii



§ 25:5.2 Breach of Warranty ............................................... 25-36
§ 25:5.3 Limits.................................................................... 25-36
§ 25:5.4 Deductibles ........................................................... 25-37
§ 25:5.5 Cancellation and Changes .................................... 25-37
§ 25:5.6 Subrogation........................................................... 25-38
§ 25:5.7 Quality of Insurance Company............................. 25-38
§ 25:5.8 Evidence of Insurance ........................................... 25-39

§ 25:6 How to Purchase Insurance........................................ 25-40
§ 25:6.1 The Forms ............................................................ 25-40
§ 25:6.2 Brokers .................................................................. 25-41

[A] Brokers As Agents................................................. 25-41
[B] Role in Placement ................................................. 25-42
[C] Role After Placement ............................................ 25-42
[D] Role in Claims ...................................................... 25-43

§ 25:7 Checklist of Concerns for Lessors/Lenders and
Lessees ........................................................................ 25-43

§ 25:8 How to Make and Pursue an Insurance Claim .......... 25-45
§ 25:8.1 Locate Evidence of the Coverage........................... 25-46
§ 25:8.2 Read the Policy ..................................................... 25-46
§ 25:8.3 Give Notice........................................................... 25-46
§ 25:8.4 Quantify the Claim............................................... 25-46
§ 25:8.5 Be a Squeaky Wheel .............................................. 25-47
§ 25:8.6 Be Aware of Policy Deadlines ............................... 25-47
§ 25:8.7 Avoid Appraisal..................................................... 25-48
§ 25:8.8 Conclusion—Be Prepared...................................... 25-49

Chapter 26: ERISA Implications

Gary S. Rothstein & Craig A. Bitman

§ 26:1 Introduction.................................................................. 26-2
§ 26:2 Prohibited Transaction Rules ........................................ 26-2

§ 26:2.1 Categories of Prohibited Transactions..................... 26-2
§ 26:2.2 Liability for Engaging in Prohibited Transaction ...... 26-3
§ 26:2.3 Plan Asset Regulations............................................ 26-4

§ 26:3 Application of Rules in Leveraged Lease Context ......... 26-5
§ 26:4 Allocating and Managing the Risk of

Prohibited Transactions ................................................ 26-7
§ 26:4.1 Participation Agreement Representations ............... 26-7
§ 26:4.2 Diligence Exercise ................................................... 26-8
§ 26:4.3 Department of Labor “Prohibited Transaction

Class Exemptions” .................................................. 26-8
§ 26:5 Widespread Offerings.................................................. 26-11
Appendix 26A ERISA Representations ............................ App. 26A-1
Appendix 26B 144A Disclosure ...................................... App. 26B-1

Table of Contents

lix(Equipment Leasing, Rel. #16, 2/18)



Chapter 27: Consumer Personal Property Leasing

Thomas B. Hudson, Daniel J. Laudicina,
Meghan Musselman & Katie Hawkins

§ 27:1 Overview of the Consumer Leasing Industry in the
United States ................................................................ 27-3

§ 27:2 Federal Regulation of Consumer Leasing...................... 27-5
§ 27:2.1 The Consumer Leasing Act .................................... 27-6

[A] Consumer Leasing Act Disclosures ........................ 27-7
[B] CLA Disclosure Requirements................................ 27-8
[C] Consumer Liability at Lease Termination .............. 27-9
[D] Consumer Lease Advertising .................................. 27-9
[E] Practical Effects of the Consumer Leasing

ct’s Requirements.................................................. 27-10
§ 27:2.2 Reg. M .................................................................. 27-10
§ 27:2.3 Consumer Financial Protection Bureau Staff

Commentary to Reg. M........................................ 27-13
§ 27:3 State Regulation of Consumer Leasing....................... 27-14

§ 27:3.1 Article 2A.............................................................. 27-15
[A] Choice of Governing Law ..................................... 27-15
[B] Exclusion and Modification of Warranties............ 27-17
[C] Finance Leases ...................................................... 27-19

§ 27:3.2 State Consumer Leasing Statutes ......................... 27-19
[A] Notice States......................................................... 27-19
[B] Cost Disclosure States .......................................... 27-20
[C] States with Comprehensive Leasing Statutes ....... 27-22
[D] Parallel Reg. M–Type States .................................. 27-23
[E] States with No Consumer Leasing Provisions ...... 27-24

§ 27:3.3 UCCC Regulation of Leasing................................ 27-24
[A] Delinquency Charges ............................................ 27-25
[B] Notification Requirements.................................... 27-26

§ 27:3.4 General Consumer Protection Statutes ................ 27-27
[A] Plain-Language Laws............................................. 27-27
[B] Additional Notice Requirements........................... 27-28
[C] Additional Substantive Requirements ................... 27-28

§ 27:4 Litigation Over Consumer Lease Requirements
and Disclosures .......................................................... 27-28

§ 27:4.1 Interest on Security Deposits................................ 27-29
§ 27:4.2 Calculation, Imposition, and Disclosure

of Early Termination Charges ............................... 27-31
§ 27:4.3 Board Response to Litigation ................................ 27-33

§ 27:5 Future Developments in Leasing Law......................... 27-34
§ 27:6 Conclusion ................................................................. 27-35
Appendix 27A 12 C.F.R. Part 213 ................................... App. 27A-1

EQUIPMENT LEASING–LEVERAGED LEASING

lx



Chapter 28: Doing Business Under State Corporation Laws

Sandra Feldman

§ 28:1 Introduction.................................................................. 28-2
§ 28:2 Penalties for Failure to Qualify ..................................... 28-4

§ 28:2.1 Suits by Unqualified Foreign Corporations............. 28-4
§ 28:2.2 Effect of Subsequent Qualification.......................... 28-8
§ 28:2.3 Defense of Suits .................................................... 28-10
§ 28:2.4 Validity of Corporate Acts..................................... 28-11
§ 28:2.5 Counterclaims ...................................................... 28-12
§ 28:2.6 Suits by Assignees and Successors ........................ 28-13
§ 28:2.7 Personal Liability .................................................. 28-15
§ 28:2.8 Monetary Penalties ............................................... 28-15

§ 28:3 Specific Doing-Business Activities .............................. 28-16
§ 28:3.1 Introduction.......................................................... 28-16
§ 28:3.2 Doing Business in Interstate Commerce .............. 28-18
§ 28:3.3 Isolated Transactions ............................................ 28-21
§ 28:3.4 Leasing Personal Property ..................................... 28-23
§ 28:3.5 Leasing Real Property............................................ 28-27
§ 28:3.6 Personal Property Ownership................................ 28-29
§ 28:3.7 Solicitation............................................................ 28-30
§ 28:3.8 Lending Money on Security .................................. 28-31
§ 28:3.9 Collecting Debts ................................................... 28-34
§ 28:3.10 Extending Credit ................................................... 28-35
§ 28:3.11 Acting As Trustee.................................................. 28-36
§ 28:3.12 Conducting Internal Affairs .................................. 28-37

Appendix 28A Statutory Citations .................................. App. 28A-1
Appendix 28B Statutory Doing-Business Provisions

Limited to Lending Money on Security......App. 28B-1
Appendix 28C Doing Business—Limited Liability

Companies...............................................App. 28C-1

Chapter 29: Lessor Liability

Barry S. Marks

§ 29:1 Introduction.................................................................. 29-2
§ 29:2 Negligence..................................................................... 29-3

§ 29:2.1 Introduction............................................................ 29-3
§ 29:2.2 Restatement Answer ............................................... 29-3
§ 29:2.3 Other Possible Grounds of Negligence Liability ..... 29-5

§ 29:3 Strict Liability ............................................................... 29-7
§ 29:4 Warranty ..................................................................... 29-14

§ 29:4.1 U.C.C. Section 2A-216......................................... 29-14
§ 29:4.2 General Statutory Limitations .............................. 29-16
§ 29:4.3 Article 2A Finance Leases ..................................... 29-17

Table of Contents

lxi(Equipment Leasing, Rel. #16, 2/18)



§ 29:5 Specific Types of Equipment ....................................... 29-18
§ 29:5.1 Motor Vehicles ...................................................... 29-18
§ 29:5.2 Aircraft.................................................................. 29-22
§ 29:5.3 Vessels................................................................... 29-25
§ 29:5.4 Rolling Stock......................................................... 29-27

§ 29:6 Conclusions and Suggestions ..................................... 29-30

Glossary .......................................................................................... G-1

Table of Authorities ........................................................................T-1

Index ................................................................................................. I-1

EQUIPMENT LEASING–LEVERAGED LEASING

lxii



Preface

This treatise surveys all of the major issues arising in the context
of leasing transactions. The goal of the treatise is to be useful to
everyone involved in leasing transactions, whether beginner or expert,
and whether the leased asset is as small as an office copier or as large as
a multibillion-dollar facility. This Fifth Edition is organized into four
parts in order to assist the reader in locating the relevant material.
Beginners (as well as those with leasing experience) will find Part I
most helpful in analyzing the basics of why leasing is a desired form for
acquiring the use of an asset, how to structure and draft a lease
transaction, and what legal, economic, and accounting issues typically
arise out of a lease transaction. Parts II through IV focus on issues of
relevance to particular types of lease transactions. Experts will find this
work a source for understanding many of the nuances of most types of
lease transactions and for tracking down useful citations to other
sources for further detailed research of complex issues.

Part I of this treatise begins with a short chapter on the most basic
description (and a brief history) of leasing transactions. Leasing novices
should find it a very useful introduction to the field as this chapter
gives a broad overview of many of the major leasing issues and
describes the most typical overall structures. The balance of Part I
analyzes a lease transaction from five fundamental perspectives:
Uniform Commercial Code Article 2A (the set of general commercial
laws governing leases of personalty), tax analysis, accounting analysis,
economic analysis, and basic documentation. The documentation
chapter examines in detail virtually all of the clauses that find their
way into a single-investor lease or a leveraged lease transaction for a
generic asset subject to a “plain vanilla” lease structure. Documentation
issues unique to certain types of leases (such as those described in
the following paragraphs) are dealt with in chapters dealing with those
types of leases. The documentation chapter has as appendices a sample
set of leveraged lease papers as well as a sample small-ticket lease. For
the lawyer, these may be the five most important chapters in the treatise
since they set forth the motivations for an enormous number of lease
transactions and the principal concerns of most clients.

Part II deals with the unique issues that arise in leases of par-
ticular types of assets: aircraft, rolling stock, vessels, real property,
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power-generation equipment, and computers and related software.
The nature of the asset will often dictate the maintenance, return, and
other operational covenants most appropriate for a lease of that type
of asset, as well as the regulatory concerns that must be addressed.

Part III analyzes the most common leasing structures—if a lease is
a synthetic lease, a cross-border lease, a lease to a consumer or a
municipality, in the middle market, or subject to a securitization, still
other concerns arise with which all the lease participants must be
familiar.

Part IV focuses on the regulatory environment. Some of these
chapters are relevant in every lease—all lease practitioners must be
familiar with bankruptcy risks, third-party-liability exposure, insur-
ance needs, and risks of doing business in the jurisdiction where
the asset is used. Other chapters will be relevant for only some leases,
such as those with leverage, those involving the lease of real estate or
environmentally risky equipment, leases with regulated investors that
need special authorization to engage in the transaction, including under
ERISA, and leases for which the offering of the lessor ’s or lender ’s
interests implicates federal securities laws.

Finally, an expanded glossary of frequently used terms unique to
leasing appears in Volume 3, following the last chapter, along with an
extensive table of the authorities cited throughout this treatise and an
index to aid in your research.
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