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I.
Content-related
 Cable Regulations Affecting Scarcity of Channel/Distribution Capacity
A.
A La Carte Update

1.
Overview

· Legislative and regulatory proposals requiring the “a la carte” or mini-tier distribution of video programming services have been circulating in Washington for the past several years.  Proposals typically have taken one of two forms:


--requiring multichannel distributors to offer programming on an a la carte (i.e., single channel as opposed to bundled) basis or as part of a “themed tier” or “mini-tier”; or 


--permitting distributors, if they elect, to distribute networks’ services a la carte or as part of mini-tiers.

· A la carte has appeared to be politically “dead” on several occasions.

· While none of the legislative or regulatory proposals has come close to enactment as yet, the issue has shown a strong degree of resiliency. It has support from:


--conservative religious and parents’ organizations (e.g., Parents Television Council) because of violence and indecency concerns; and 


--liberal consumer advocacy groups (Consumers Federation of America) because of consumer cost issues.

· There is adamant support among some key political players (e.g., Federal Communications Commission “FCC” or “Commission”) Chairman Martin and Sen. John McCain (R-AZ)).
· A la carte legislation or regulations would have significant adverse consequences for many cable networks, which would suffer losses in distribution and advertising revenues. 

· In September 2007, a class action antitrust lawsuit was filed in federal court in Los Angeles against cable, satellite and broadcast distributors and content companies charging that the defendants had conspired in bundling pay-TV channels that are sold in tiers, with the effect of hindering consumer choice and increasing consumers' costs.

2.
Battling Reports

· In 2003, the General Accountability Office (“GAO”) issued a report analyzing the issue of rising cable rates, concluding that (a) a la carte distribution would not lead to a reduction in cable rates, and (b) programming diversity would suffer from an a la carte requirement.
· In Spring 2004, after considering (but not enacting) legislation that would have required networks to permit either a la carte or themed-tier distribution, Congress directed the FCC to study this issue and submit to it a report.  In response, the FCC (under then-Chairman Powell) submitted its “First Report” to Congress in November 2004, recommending against any kind of a la carte mandate, and expressing the view that such a mandate would harm MVPDs, networks and consumers.

· In December 2005, under pressure from the FCC, Comcast, Time Warner, Cox and several other MSOs introduced “Family Tiers,” which included approximately 15 networks and featured primarily TV-G programming.  These tiers were criticized by some as “designed to fail” because they did not include sports networks such as ESPN, which was ironic because ESPN and similar sports networks previously had been called unsuitable for young viewers (because of language and violence) and cited as a justification for family tiers.
· The introduction of family tiers did not placate Chairman Martin, who, in 2005, following his replacement of Chairman Powell, directed the FCC's Media Bureau to prepare a “Further Report” that supported Martin’s view that a la carte distribution “could provide substantial benefits to consumers”.

· The Further Report constituted a 180 degree departure from the conclusions of the First Report.

· The Further Report made no legislative or regulatory proposals, but identified three “options” for a la carte distribution that the Commission claimed “merit further consideration”.

3.
Current Status

A la carte remains very much in play.
FCC
· The consensus is that the FCC itself lacks the legal authority to require a la carte distribution by cable operators; even Chairman Martin accepts this.

· Commissioners McDowell and Adelstein have stated their opposition to an a la carte mandate.

· There is no formal a la carte proposal pending before the FCC at the present time, although a la carte comes up through the backdoor in discussions of indecency, children’s television issues, the FCC’s TV violence report to Congress, and consumer-cost issues.  However, the FCC has issued a NPRM proposing to require cable network owners, at the wholesale level, to offer each network's programming on an "unbundled", i.e., stand-alone basis, so that a cable operator's access to one network's programming would not be tied to its purchase of another affiliated network's programming.  This has been viewed by some as a segue to adoption of a retail a la carte requirement.  Also, Chairman Martin has been using the bully-pulpit, threatening action under its "70/70" authority, to pressure cable operators to voluntarily agree to offer programming on an a la carte basis.

Congress
· Legislative proposals for a la carte float periodically and several influential senators have expressed limited support for such legislation.

· In June 2006, Sen. McCain proposed an a la carte amendment that would have eliminated local and state cable-system franchising and reduced franchise-fee payments as rewards to cable operators that either sold channels a la carte or promised to do so, depending on the ownership relationship between the cable operator and the programming networks.  The bill was defeated in committee by a vote of 20-2.

· In June 2007, a bipartisan bill (H.R. 2738) was introduced in the House by Rep. Dan Lipinski (D-IL) and Rep. Jeff Fortenberry (R-NE).  The bill would force cable operators to create a family-friendly programming tier, comply with existing federal indecency rules, or issue rebates to customers who block channels in a tier.  The bill was endorsed by Chairman Martin and was referred to the House Committee on Energy and Commerce.

Civil Rights Groups
· Civil rights groups generally do not support a la carte because they believe that an a la carte regime would be detrimental to the creation of greater diversity in cable programming.  See John Eggerton, Civil-Rights Groups Slam Martin Over a la Carte, Broadcasting & Cable, Aug. 22, 2007. 

· Most recently, Rev. Jesse Jackson criticized Chairman Martin's a la carte proposal as having been opposed by "nearly every minority program network and civil-rights organization" and as "hindering minority programmers." John Eggerton, Jackson Decries FCC’s 'Anti-Diversity' Agenda, Broadcasting & Cable, October 30, 2007. 
B.
Program Access Update


On October 1, 2007, the FCC released the text of the Report and Order (“Order”) and Notice of Proposed Rulemaking (NPRM) adopted at its September 11, 2007 meeting addressing the issue of whether existing program-access regulations should be allowed to “sunset,” or be extended and revised.  The Order extends the existing ban on exclusive programming agreements for five years to October 5, 2012, and modifies the current program-access complaint procedures, giving complainants greater access to program networks’ distribution agreements and the opportunity to resolve disputes through commercial arbitration. 


The Commission rejected proposals to extend the exclusivity ban to terrestrially delivered programming of cable-affiliated networks, and declined to adopt rules to expedite the resolution of program-access complaints.  The NPRM seeks comment on additional program-access issues, including expansion of the exclusivity ban to both terrestrially delivered programming of cable-affiliated networks and satellite-delivered programming of DBS-affiliated networks. The NPRM also initiates what is certain to be a controversial inquiry into whether the Commission should prohibit broadcasters from using their retransmission consent leverage to force carriage of affiliated broadcast stations or affiliated non-broadcast networks, and prohibit cable-affiliated networks from tying carriage of supposedly undesired cable networks to carriage of “marquee” program networks.
1.
The FCC’s October 1, 2007 Order


a.
Exclusivity Ban Extended 


The program access rules, as adopted by the FCC in 1992, were based on Congress’ belief that cable’s horizontal concentration and vertical control over program networks were inhibiting competition by existing and potential competitors, such as direct broadcast satellite (“DBS”), satellite master antenna television (“SMATV”) and multichannel multipoint distribution service (“MMDS”) operators.  The rules were intended to encourage entry into the multichannel video programming distribution (“MVPD”) market by making available to competitors programming thought necessary for them to become competitively viable.  In accordance with Section 628 of the 1992 Cable Act, 47 U.S.C. § 548, the rules broadly prohibited exclusive program contracts between cable networks wholly or partly owned by cable operators and cable operators’ systems. 


The ban on exclusivity originally was set to sunset on October 5, 2002, but was extended by the FCC to 2007.  In the October 1, 2007 Order, the FCC again extended the ban on exclusive programming contracts for an additional five-year period, through October 5, 2012.  The Commission based this action on its belief that there still are “no good substitutes” for some of the most popular satellite-delivered, vertically integrated cable programming networks, and on what it viewed as “specific factual evidence” that, where the exclusivity prohibition does not apply, vertically integrated programmers have withheld programming from competitive MVPDs.  Notwithstanding the growth of substantial competition in the distribution of video programming, the Commission concluded that vertically integrated program suppliers retain both the ability and the incentive to favor affiliated cable operators over non-affiliated MVPDs, and that the ban on exclusivity “continues to be necessary to preserve and protect competition and diversity in the distribution of video programming.”  In taking this action, the FCC rejected claims by the National Cable & Telecommunications Association (“NCTA”) and by major multiple service operators (“MSOs”) that a further extension of the exclusivity ban would violate cable operators’ First Amendment rights.


The Commission considered and rejected proposals that it should narrow the scope of the exclusive programming ban by:  (i) exempting new or less popular programming networks, (ii) exempting smaller cable operators or those subject to effective competition, or (iii) precluding certain competitive MVPDs, such as overbuilders or incumbent local exchange carriers (“ILECs”), from benefiting from the ban on exclusive program contracts.  The Commission also rejected proposals to expand the exclusive programming ban to cover programming not owned by cable operators or program networks that are affiliated with non-cable MVPDs (e.g., DBS operators), and reaffirmed its prior holding that the exclusive contract prohibition of Section 628(c)(2)(D) of the Cable Act, 47 U.S.C. § 548(c)(2)(D), does not apply to programming delivered terrestrially instead of by satellite.  The Commission said it would again review the exclusive contract prohibition in 2011 to determine whether it should then be allowed to sunset or be further extended.

b.
New Program Access Complaint Procedures


The FCC’s program access complaint rules, 47 C.F.R. §§ 76.1000 – 76.1004, previously had no provision for discovery of network contracts or other documents unless ordered specifically by the Commission.  The new rules will require respondents to program-access complaints to produce documents that they expressly rely on in their defense at the time of filing an answer, and thereafter to produce all relevant documents in their control that are requested by the complainant or ordered by the FCC.  Such documents will be subject to confidentiality orders forbidding such materials from being shown to employees of the complainant who are in a position to use the confidential information for competitive or business purposes.  Parties also are permitted to pursue voluntary alternative dispute resolution, including commercial arbitration, during which time Commission action on the complaint will be suspended. 


The FCC reaffirmed its goals of resolving program-access complaints within five (5) months of the submission of a complaint for denial of programming, and within nine (9) months for all other program-access complaints (e.g., price discrimination cases).  However, the FCC rejected various specific proposals to expedite the handling of program-access complaints, and declined to make arbitration mandatory. 

2.
Notice of Proposed Rulemaking

The FCC also issued a NPRM inviting comment on a number of program-access issues, including the new issue of whether to prohibit the tying of “desired programming” with “undesired programming,” such as that which has occurred traditionally in the retransmission consent negotiation process.
a.
Program Access Proposals 


Although it has twice rejected such proposals, the Commission again asked for comment on whether competitive MVPDs need access to all terrestrially delivered cable-affiliated programming in order to offer a viable video service, and whether it would be appropriate to extend the Commission’s program-access rules (including the exclusivity ban) to such programming.  The FCC also asked for information concerning whether cable operators are shifting programming from satellite delivery to terrestrial delivery for the purpose of evading the program-access rules.  In addition, the NPRM requested comment on whether the FCC should (or even has the authority) to extend the exclusive contract prohibition to programming that is affiliated with non-cable MVPDs, such as DBS operators. 


The Commission also requested comment on whether it can establish a procedure that would shorten the term of the five-year extension of the exclusive contract prohibition if, after two years (i.e., October 5, 2009), a cable operator can show that competition from new-entrant MVPDs has reached a certain level in a designated market area. 


Finally, the NPRM sought comment on whether, and if so how, it should address additional program-access concerns raised by small and rural MVPDs regarding allegedly onerous and unreasonable conditions imposed by some programmers for access to their content. 
b.
Program Access Complaint Procedures 

In the NPRM, the FCC requests comment concerning several possible amendments to its program-access complaint procedures, including (i) whether to allow complainants to seek a temporary stay of any proposed changes to an existing programming contract that is the subject of a complaint pending resolution of the complaint, and (ii) whether, as part of the remedy phase of the complaint resolution process, to require parties to submit to the Commission, when requested, their best “final offer” proposals for the rates, terms and conditions under review. 
c.
Programming Tying Arrangements 

Venturing into highly controversial territory, and citing alleged “problems associated with programming tying arrangements” both in the cable network and broadcast retransmission consent contexts, the NPRM requested comment on whether the Commission should prohibit arrangements that tie desired programming to undesired programming.

· First, the Commission asked for comment on how retransmission consent negotiations are impacted when broadcasters tie carriage of their broadcast signals to carriage of other owned or affiliated broadcast stations in the same or a distant market, or to one or more affiliated non-broadcast networks, and whether that practice should be prohibited. 

· Second, the FCC asked whether Section 628(b) requires satellite cable programmers to offer each of their programming services on a stand-alone basis to all MVPDs at reasonable rates, term and conditions. 

· Third, the Commission inquired whether it should require terrestrially delivered cable programming networks, and programming networks affiliated with neither a cable operator nor a broadcaster (e.g., one affiliated with a DBS operator), to be offered on a stand-alone basis to all MVPDs at reasonable rates, terms and conditions. 


While the FCC did not explicitly pre-judge any of these issues in its NPRM, its statements—regarding (1) whether it has the jurisdiction to prohibit retransmission consent tying, in light of Congressional legislative history that the Commission says appears to contemplate and permit the practice; (2) whether the FCC’s prior precedent in favor of retransmission consent tying precludes it from reversing course now; (3) whether a prohibition on retransmission consent tying fails First Amendment scrutiny; and (4) its statement that broadcast tying is “presumptively … consistent with competitive marketplace considerations and the good faith negotiation requirement” — seem to reflect a strong predisposition to not prohibit tying that arises from retransmission consent negotiations.  In contrast, the Commission’s statements regarding the supposed tying practices of cable-affiliated program networks suggest a much more hostile agency attitude and a very different outcome.


The statements of the FCC commissioners accompanying the Order are predictable and not particularly noteworthy, with two exceptions.  Chairman Kevin Martin’s statement references the supposed interest of consumers in not being required to purchase channels that they do not want.  While uttered in reference to the Commission’s request for comments regarding the wholesale tying of programming, this statement suggests that the chairman may use this rulemaking to build a case for requiring a la carte retail distribution of programming by cable operators, a goal that he has pursued zealously since shortly after he assumed FCC chairmanship. Reflecting a different view toward the FCC’s anti-tying proposals—one that no other commissioner expressed—Commissioner Robert McDowell, the most junior of the commissioners, questioned the Commission’s “[v]enturing into what has long been squarely within the realm of the private sector.” 

*
*
*

At the time of this writing, comments regarding the Commission’s NPRM were due to be filed on November 30, 2007.  However, multiple parties had requested a 45-day extension of that deadline.  Given the broad potential ramifications for television programmers and MVPDs, the FCC’s program access rulemaking proceeding undoubtedly will be highly controversial and hotly debated in 2008.  
C.
Commercial Leased Access and Program Carriage Rules Update


On June 15, 2007, the FCC released a Notice of Proposed Rule Making (“NPRM”) (FCC Docket 07-42) inquiring whether changes need to be made to its rules implementing Section 612 of the Communications Act, 47 U.S.C. § 532, governing rates, terms and conditions for commercial leased access, as well as its rules implementing Section 616 of the Communications Act, 47 U.S.C. § 536, governing program carriage agreements.  According to the FCC, the NPRM was prompted by its 2006 review of the transactions involving the sale of Adelphia’s cable systems to Time Warner and Comcast.  Certain commenters complained to the FCC of leased access and program carriage problems and potential violations.
  

1.
Commercial Leased Access

The commercial leased access provisions in Section 612 date back to the 1984 Cable Act.  In adopting the provisions, Congress sought to “divorc[e] cable operator editorial control over a limited number of channels” so as to “promote competition in the delivery of diverse sources of video programming and to assure that the widest possible diversity of information sources are made available to the public. ... .”  However, balanced against this diversity objective was an explicit direction that the leased access provisions be implemented “in a manner consistent with growth and development of cable systems” and that rates, terms and conditions of leased access use be “at least sufficient to assure that such use will not adversely affect the operation, financial condition, or market development of the cable system.”  Congress amended the commercial leased access provisions in 1992 and 1996.  In 1997, the FCC issued a Report and Order significantly revising the commercial leased access rate formula and other leased access rules. 


Under the FCC’s current commercial leased access rules, cable operators are required to set aside a certain number of channels for use by unaffiliated commercial programmers.  Cable operators may charge a fee for the use of a leased access channel under the FCC formula, which is based upon the implicit fee that the operator would earn from that channel if it were not used for leased access.  Cable operators are permitted to negotiate terms and conditions of carriage with leased access programmers and may charge for technical support and equipment—to the extent they charge other unaffiliated programmers for similar services.


The FCC’s June 2007 NPRM requested comments on the extent to which leased access channels are being used, the types of programmers that are using the channels, the number of channels cable operators are providing, whether cable operators are denying access requests, and whether the terms of leased access agreements are different from those that cable operators have with other programming networks.  In addition, the FCC sought specific comments on:

· The current rate formula, and what specific new methodologies may be implemented that may better serve Congress’ statutory objectives; 

· The effect of the digital transition on channel capacity and channel count for purposes of the calculation of carriage obligations and average rates; 

· Whether leased access programmers should have the ability to request carriage on a specific tier, whether cable operators have acted reasonably in selecting the placement of leased access channels at specific channel locations, and whether leased access should apply to video-on-demand; 

· How advances in technology or marketplace developments may affect the FCC’s leased access rules, such as interactive electronic programming guides, video-on-demand, or addressable digital set-top boxes; and 

· The effectiveness of the current leased access enforcement process, including comment on the costs and other burdens associated with the complaint process, and whether changes to the process are necessary. 


Commissioners Copps and Adelstein filed separate statements both expressing their beliefs that it is the FCC’s responsibility to ensure that independent programmers have available and viable options for carriage under the leased access rules.  Neither statement expresses any concern as to the resulting impact upon cable operators or cable customers.

2.
Program Carriage Agreements


Section 616 of the Communications Act, 47 U.S.C. § 536, which was added to the Communications Act in 1992, instructed the FCC to adopt regulations prohibiting all multi-channel programming distributors from requiring “a financial interest in any program service as a condition for carriage” of such service, from coercing a programmer to grant “exclusive” carriage rights, or from engaging in conduct that unreasonably restrains “the ability of an unaffiliated programming vendor to compete fairly” by discriminating against such vendor “on the basis of affiliation or nonaffiliation.”  47 U.S.C. § 536(a).  In implementing its program carriage regulations, 47 C.F.R. § 76.1301 et seq., the FCC followed the narrow focus of the statute finding it should allow the marketplace to play a decisive part in the private negotiation of programming agreements. 


The FCC’s NPRM sought comment on whether changes to its program carriage rules are necessary.  The FCC asked whether the processes for resolving carriage disputes should be modified and, in particular, whether the elements of a prima facie case initiated by a complainant should be clarified.  Additionally, the FCC asked whether its existing time lines for resolving complaints are sufficient, or whether changes or additional time lines are required to promote a speedy and just resolution.  With regard to the complaint procedure itself, the FCC asked whether additional rules are needed to protect programmers against retaliation for filing a complaint, and whether the existing penalties for frivolous complaints are adequate or require modification.  Finally, the FCC specifically addressed the question of whether independent programmers should be permitted to seek nationwide access directly from multiple system cable operators, as opposed to current claims that such programmers must negotiate for carriage on a system-by-system basis, even while cable operators negotiate national carriage agreements with other programmers.


Finally, the FCC is considering whether it should establish arbitration procedures specifically for leased access and program carriage disputes, including whether arbitration should be elective or mandatory, and who should bear the costs.  

3.
Possible Impact on Cable Operators and Program 
Networks

Federal law provides that cable operators may be required to set aside up to 15 percent of all channels for commercial leased access on cable systems with 100 or more channels.  47 U.S.C. § 532(b).  Today, few systems are required to set aside this capacity because typically there is insufficient demand for commercial leased access capacity.  Press reports at the time of this writing indicate that the FCC may be considering substantial changes in the formula for computing commercial leased access rates, and that these changes would result in dramatically lower rates for most cable systems.  Such a change could have a significant impact on cable operators and satellite-delivered program networks because cable operators may be required to set aside up to 15 percent of cable system capacity to meet the increased requests for commercial leased access stimulated by reduced access fees.  This would reduce the amount of channel capacity available for satellite-delivered program networks.  

II.
CABLE REGULATIONS AFFECTING CONTENT

A.
Indecency Update

1.
Traditionally, a Broadcast Issue, Not a Cable Issue

· Under current law, the FCC may fine a broadcast television or radio station that airs indecent programming between 6:00 AM and 10:00 PM.

· According to the FCC, material is indecent “if, in context, it depicts or describes sexual or excretory organs or activities in terms patently offensive as measured by contemporary community standards for the broadcast medium”.

· Indecent programming includes material that does not rise to the level of “obscene” content, which is prohibited from being broadcast at all times.

· In June 2006, legislation increased tenfold the maximum fine the FCC may levy against broadcasters, from $32,500 to $325,000 per incident.  According to press reports, the increase is having a significant impact on broadcasters’ operations, as they now must carefully screen programming.  The new fines became effective on July 20, 2007.

· Cable, DBS and multichannel networks currently are not covered by the FCC’s indecency regulations (confirmed by the FCC in March 2006 ruling on a complaint against “Nip/Tuck” on FX).  
· For background on the regulation of obscenity, indecency and profanity, visit the FCC’s website at http://www.fcc.gov/eb/oip/Welcome.html
2.
Current Status

· Indecency has been a hot issue in Washington since Janet Jackson’s “wardrobe malfunction” at the 2004 Super bowl. (DWT attorney Bob Corn-Revere argued CBS’s appeal before the Third Circuit on September 11, 2007).
.

· The FCC gets hundreds of indecency complaints from consumers each year. (See Attachment A “Indecency Complaints and NALs:  1993-2006”)

· Television indecency is an important issue for Chairman Martin. 

· The FCC attempted to fine broadcasters for “fleeting expletives” broadcast on Fox during prime time; however, the decision was vacated and remanded by the U.S. Court of Appeals for the Second Circuit in June 2007.

· The Second Circuit  held that the FCC’s decision to apply its broadcast indecency rules to penalize “isolated” and “fleeting” expletives was arbitrary and capricious under the Administrative Procedure Act because the FCC failed to adequately explain the radical departure from its previously restrained interpretation of its indecency policy in (and after) its 2004 Golden Globes order, which first held that any variant of “the F-Word”—even a fleeting and isolated instance—falls within the scope of the indecency definition.

· The Court called into serious question the ongoing constitutionality of the FCC’s enforcement regime as presently formulated and suggested that the FCC needs to show that indecent speech is harmful in some way, noting that the FCC’s order was “devoid of any evidence that suggests a fleeting expletive is harmful, let alone establishes that this harm is serious enough to warrant government regulation.” See DWT Advisory Bulletin for more information:
http://www.dwt.com/practc/communications/bulletins/06-07_Indecency.htm.
3.
Congressional Actions

· Two bills were introduced in Congress in response to the Second Circuit’s decision in the Fox Case.

· In July, 2007, Sen. Rockefeller (D-WV) introduced a bill (S.1780), the “Protecting Children from Indecent Programming Act,” which would require the FCC to maintain a policy that a single word may be considered indecent.  On July 10, 2007, the Senate Commerce Committee ordered the bill reported without amendment.

· On September 18, 2007, Rep. Charles Pickering (R-MS) introduced a companion bill in the House (H.R. 3559), with 17 co-sponsors.  H.R. 3559 has been referred to the House Energy and Commerce Committee.
4.
Proposals to Extend Indecency Regulations to 
Cable/Satellite

· The introduction of “Family Tiers” was viewed by many as an attempt to avert federal legislation that would extend the broadcast indecency standards to cable.

· Sen. Rockefeller (D-WV) introduced legislation (not enacted) back in March 2005 that would have subjected cable and DBS to broadcast indecency regulations.

· Proposals to apply indecency regulations to cable are closely tied to the issue of whether to require cable operators to distribute their programming a la carte.
· The bill introduced in the House in June 2007 by Rep. Dan Lipinski (D-IL) and Rep. Jeff Fortenberry (R-NE) (see above discussion of the Bipartisan Bill in Section I.A.2) would force cable operators to pick one of three regulatory options, one of which includes compliance with existing federal indecency rules.

· The recent TV Violence Report issued by the FCC, as well as activity in Congress in the area of TV violence (such as Sen. Rockefeller’s June 26, 2007 hearing of the Senate Commerce Committee on the Effect of Media Violence on Children), represent alternative strategies to address concerns about sexual and violent content on television.  (See Section II.D. below on TV Violence).

· While they are exempt from indecency regulation, many basic cable networks program in accordance with the broadcast industry’s indecency “safe harbor” (10 PM to 6 AM) and/or they edit out potentially offensive material prior to airing it.  This self-regulation sometimes occurs both during and outside of the “safe harbor” time zone.

· Any proposal to extend indecency regulation to cable poses a threat to all cable networks and operators, even those whose programming likely would not be deemed to be indecent, because it introduces and legitimizes government regulation of cable network content, which can be a very slippery slope. 
B.
Political Programming and Advertising Update

1.
Summary

Cable Operators:  The Communications Act and FCC rules contain detailed provisions governing requests for time by political candidates during primaries and general elections.  The FCC's political programming obligations fall within four basic categories: (1) providing equal opportunities to opposing candidates; (2) charging candidates no more than the “lowest unit charge” (“LUC”) for political advertising; (3) requiring sponsorship identification; and (4) maintaining a political file.  Ensuring compliance with these obligations ultimately is the responsibility of the cable operator.  Therefore, the activities of a cable operator's representatives, including ad agencies and sales reps, should be carefully monitored, and cable operators should review all of the FCC's political programming and LUC requirements, as amended by the Bipartisan Campaign Reform Act of 2002 (“BICRA”), which was upheld by the U.S. Supreme Court in 2003.


Cable Programmers:  While neither the FCC nor any court has ruled on the applicability of the political broadcasting and cablecasting rules to cable programming networks, the A&E case is often cited for the proposition that the rules do not apply to cable program networks.
  However, current sentiment at the FCC suggests that interpretation of the A&E case could change.  If the FCC were to decide that cable programming networks were covered, the carriage of a “use” by a candidate on a network cable channel could be held to subject the local cable system to equal opportunities obligations if such a request were to be made by a competing candidate.  There has been some degree of speculation that this issue could come up in the context of a request for equal time by competing presidential candidates in conjunction with appearances by 2008 Republican party candidate, Fred Thompson, who appears regularly in Law and Order reruns on TNT.  At the time of this writing, however, cable network programming has not been found to trigger compliance with the equal opportunities requirements of the rules, and the analysis below addresses only the obligations of cable operators.
2.
Specific Requirements for Cable Operators

a.
Equal Opportunities

Unlike broadcasters who must provide reasonable access to federal candidates, cable operators are not required to sell time to any political candidates.  However, once a cable operator allows any candidate to "use" its facilities, the Communications Act provides that all other legally qualified candidates for the same office may request an equal opportunity to appear on the system, unless the use occurred during certain types of exempt news programming.  To be “legally qualified,” a candidate must:  (1) have publicly declared his or her candidacy; (2) be legally qualified to hold office under applicable state or federal regulations; and (3) have qualified for a place on the ballot, or have publicly committed to seek election by the write-in method.


The "equal opportunities" request by the opposing candidate must be made within one week of when the first candidate's spot ran.  The term "equal opportunities" does not necessarily mean equal time.  The rule requires that opposing candidates be afforded an opportunity to buy the same amount of time at the same rate (or be given free time, if the first candidate's use was free), at similar times of the day.  Essentially, the opposing candidate must be given the opportunity to reach a comparable audience, even if it is on a different cable channel than the first candidate’s spot.  The Commission has not yet looked at audience make-up to determine whether equal opportunities have been met, but it would be wise to run equal time spots on comparable channels (e.g. news channels, sports channels, etc.).  


The Commission's definition of a "use" does not require that a political advertisement be controlled, approved, or sponsored by a candidate.  A "use" is any "positive" cablecast of a candidate's voice or picture that is not "fleeting," even if the use is paid for by an unaffiliated person or citizens group, or occurs in a film or TV appearance unrelated to the election.  Any such "positive" political advertisement in which a candidate's voice or picture is present will entitle that candidate's opponents to equal opportunities, even if the first candidate personally considers the spot or appearance objectionable.  However, candidate appearances on bona fide news programs (such as on-the-spot news coverage, newscasts, documentaries, news interviews and debates) are excluded from the definition of “use”, and therefore, candidate appearances during such exempt programming do not trigger equal opportunities obligations.  If the candidate is the newscaster, however, the candidate’s opponents are entitled to equal time because that is considered a “positive” appearance and the candidate is not the subject of the news story.


Significantly, the FCC has informally opined that equal time obligations apply to VOD channels.


b.
Lowest Unit Charge (LUC)

Section 315(b) of the Communications Act provides that cable operators shall not discriminate in the rates charged to candidates seeking to purchase advertising time.  In addition, the Communications Act and FCC rules provide that cable operators can only charge candidates LUC rates for political advertising as primaries and elections approach.  As explained below, however, candidate entitlement to LUC rates is an area that has been affected by BICRA.

During the 45 days preceding a primary election and the 60-day period preceding a general or special election (the "LUC periods"), cable operators must comply with the LUC requirements of the Act.  During the LUC periods, a candidate may not be charged more than the lowest unit charge paid by any other commercial advertiser that cleared a spot for the same class of time, amount of time and in the same time period.  "Class of time" generally means the degree of preemptibility assigned to the spot.  For example, cable operators may have "fixed" time, meaning the spot will definitely be aired.  Alternatively, the spot may be "immediately preemptible,” meaning it could be pulled at the last minute in favor of a higher priority (and presumably, more expensive) spot.  Additionally, a spot may be classified as "preemptible with notice", meaning that while it may not have the same priority as a fixed spot, it may not be preempted without appropriate notice.  If a cable operator offers various classes of preemptible time, there must be meaningful distinctions between the preemption classes, and those distinctions must be uniformly and consistently disclosed and applied to all advertisers.  Obviously, a cable operator should not mislead a candidate about the lack of availability of preemptible time, in order to force the candidate to purchase higher priced, non-preemptible spots.  


"Amount of time" refers to the duration of the spot (30 seconds, 60 seconds, etc.).  "Period of time" refers to the time of day during which the spot is designated to run (e.g., only during a specific program, from 7 to 9 am weekdays, run-of-schedule, etc.).


The test most frequently used to determine compliance with the LUC requirements is whether the political candidate was given the same price and treatment during an LUC period as the cable operator’s most-favored commercial advertiser.  For example, a candidate running a single spot would be entitled to the same rate (for the same class, amount and time period) as a major advertiser that purchased hundreds of commercial spots at a bulk discount.  Non-cash promotional incentives generally need not be included in LUC calculations.  Bonus spots (i.e., buy five spots, get one free) are factored into LUC calculations, however, since their value is readily ascertainable (i.e., determine an average cost per spot by dividing the total number of spots by the total cost).  Make-goods are also required to be figured into an LUC calculation.  On the other hand, agency commissions should not be included in the LUC calculation.


Cable operators are required to disclose to candidates all rates and discount privileges that are available to commercial advertisers.  The LUC for every class of time should be reviewed on a weekly basis.  Rebate checks or "make-good" offers (offers for additional time due to candidate overpayment) should be provided as soon as possible, and even more expeditiously as Election Day approaches.


Cable operators should prepare a written Disclosure Statement for candidates, which describes the system’s political time sales policies and rates.  The following practices must be clearly explained: (1) Each class of time sold must be described and defined.  All differences in classes must be identifiable and understandable; (2) A lowest unit charge estimate should be prepared for each class of time; (3) The method of time sales should be described (i.e., whether time is sold by a grid, demand driven, fluctuating levels, etc.); (4) For preemptible classes of time, percentage chance of preemption should be estimated; (5) The system's make-good policy should be stated; (6) Any and all discount or value-added packages must be explained; and  (7) Any type of rotation sales should be included.


As previously noted, BICRA imposes additional requirements on federal candidates to be entitled to LUC rates.  Specifically, within the LUC periods, candidates for federal office must provide written certification that their spot makes no direct reference to another candidate for the same office.  Alternatively (for example, if the spot does make a reference to an opposing candidate), the candidate can certify that a TV spot ends with a photograph or similar image of the candidate and a printed statement to the effect that the candidate approves of the spot and that his or her authorized campaign committee paid for the spot.  The photograph and statement must be shown for at least four seconds.  Inclusion of the specified identification (“ID”) material at the end of the spot allows the candidate to run a negative campaign ad against an opposing candidate without jeopardizing LUC rates.

c.
Sponsorship Identification

Section 317 of the Communications Act and Section 76.1615 of the Commission's rules require that the identity of the party paying for a political spot be disclosed at the time the spot runs.  (For instance “I’m Barack Obama, and I support this ad….”).  Aural identification is not required for televised political spots, so long as the spots contain a visual identification of the sponsor in letters equal to or greater than four percent of the vertical picture height.  As with BICRA, this visual identification must run for at least four seconds, although the FCC’s sponsorship ID requirements apply to all candidates—federal, state and local. Since precise compliance with these size and time requirements may be difficult, the FCC generally will not penalize a cable operator for making a reasonable attempt to comply.  A cable operator may not reject a political spot simply because the sponsorship rules may be violated.  It is the cable operator’s obligation to insert the necessary sponsorship identification, if it is not already included in the spot.  If a cable operator does not have an opportunity to pre-screen a spot, the FCC will not find a violation the first time it runs without sponsorship identification.  Once the spot has run, however, the cable operator will be required to insert the proper sponsorship identification for all subsequent showings.


Reviewing a candidate's spot for sponsorship identification is the only type of editorial control that a cable operator can exercise over a candidate's political spot.  Even if the spot contains libelous material, the system must run it as submitted.  The cable operator is exempt from civil liability for libel if the spot qualifies as a candidate's "use."


BICRA contains additional sponsorship ID requirements applicable to third party or issue ads that advocate the election or defeat of any federal candidate or that solicit political contributions.  Such ads should contain a statement that the programming is not authorized by any federal candidate and that “[name/address/telephone no.] is responsible for the content of this advertising.”  This statement is required to be made on-screen (or in a voice-over) by a representative of the sponsoring organization (or other person making the statement) and in clearly readable writing for four seconds.  Unlike candidate ads, however, this requirement will be enforced by the Federal Election Commission against sponsors and not by the FCC against cable operators. 


(i)  Recent Video News Release Cases:  Surprisingly, in September, 2007, the FCC issued a $4,000 fine to a cable operator for the use of a so-called Video News Release, or VNR, in a news segment focusing on consumer issues. The surprising decision was issued by the Enforcement Bureau and not the full Commission, and it goes to great lengths to explain that the sponsorship rules apply to cablecasting material aired by cable operators, and that the use of even a free video (i.e. with no consideration promised or paid to the cable operator or broadcaster) can require a sponsorship ID, even if no political or controversial issue is involved.


In this case, CN8, a cable network owned by Comcast Cable, aired portions of video from a VNR produced on behalf of a product called "Nelson's Rescue Sleep.”  No consideration was given or promised to the cable operator; rather, the VNR was provided to the network for free. The sponsorship ID rules typically come into play when money, services, or other valuable consideration is given in exchange for airing the particular material.  Normally, the phrase "services or other valuable consideration" does not typically include services or property furnished without charge or at a nominal fee, such as the VNR.  In this case, however, the FCC concluded that the video was furnished in consideration for the product being identified to a degree greater than what was reasonably related to the use of the product or service in the broadcast. The VNR was included in a news segment about non-prescription sleep aids, but the segment did not contain any other sleep-aid products.  And (because it was a VNR for the product itself) the segment dwelled on and discussed at length the underlying product "Nelson's Rescue Sleep." Citing to a 44-year old FCC Public Notice that provided guidance to broadcasters in the early 1960s about the sponsorship ID rules, the FCC found that the use of the VNR in this situation obviated the exception for free material and that a sponsorship identification should have been included.  


(ii)  FCC Interest in Product Placement:  Although this is the first such VNR fine against either a cable operator or television broadcaster, it suggests stepped up enforcement in this area.  Indeed, Commissioner Adelstein, who has championed this novel interpretation of the sponsorship identification rules, applauded the Enforcement Bureau for its decision. And FCC Chairman Martin has publicly expressed his interest in expanding the scope of the sponsorship identification rules to capture growing product placement efforts which have been triggered by increased use of Tivo and DVRs (digital video recorders) which enable consumers to skip commercial breaks.


d.
Political File

The FCC's political file requirements for broadcasters and cable operators are fairly concise, but often overlooked, and the Commission has expressed concern regarding the industry's lack of compliance.  Because the FCC has fined broadcast stations for having incomplete political files in the past, this rule warrants special attention.


The rule requires that cable operators track each request for time made by a political candidate, even if the candidate does not place an order.  The FCC’s political file requirements were expanded by BICRA and now apply to all requests to purchase time made (1) by or on behalf of a legally qualified candidate for public office; or (2) by anyone who “communicates a message relating to any political matter of national importance,” including (a) a legally qualified candidate, (b) any election to federal office; or (c) a “national legislative issue of public importance.”  The records kept must include the following information:

1)
Whether the request to purchase time is accepted or rejected.

2)
The rate charged.

3)
Date(s) and time(s) on which the spot airs.

4)
Class of time purchased.

5)
Name of candidate to which the spot refers and office sought; the election to which the spot refers; or the issue to which the spot refers (as applicable).

6)
If the request is made by or on behalf of a candidate, that candidate’s name, the name of his/her authorized campaign committee and its treasurer.

7)
If the spot is not placed by a candidate, the name of the person purchasing time, the name, address and phone number of a contact person and a list of the chief executive officers, members of executive committee or board of directors, as appropriate.


The foregoing information must be placed in the system’s political file "immediately", although the FCC has not specifically defined that term.  A good rule of thumb is to attempt to place the required materials in the political file by the end of the business day, if possible.  During hotly contested elections, it may be necessary to update the file several times a day, depending on candidate demand.  This material must be maintained in the political file for two years.  It is also advisable to place in the file copies of the system’s political and commercial rate cards, if available.  


The key element in determining whether a political file complies with the FCC's rules is whether a member of the general public would be able to review the file without assistance and determine the time the system sold, or otherwise provided, to each and every candidate.

3.
Electioneering Communications

BICRA also prohibits certain entities, such as corporations and labor organizations, from making any “electioneering communications” within 60 days of an election or 30 days of a primary. Electioneering communications include any programming that refers to a candidate for federal office and reaches 50,000 or more persons.  The FCC maintains an online database at http://gullfoss2.fcc.gov/ecd/ that allows one to determine if a particular cable network reaches that number of persons with regard to a particular election.  Because electioneering communications include any non-exempt programming, even PSAs may fall within the scope of prohibited programming.  Thus, cable operators should take measures to prevent any corporate-sponsored PSAs featuring or attacking federal candidates from running during the applicable period.
C.
Children’s Television Rules (“KidVid”) Update

1.
Overview

· The FCC’s Children’s TV or “KidVid” rules have been around since 1990 and they have two major aspects that apply to programming directed at children:

· An educational component that requires commercial broadcasters to air at least three hours a week of “core” children’s programming, and 

· A “commercialization” component which applies to commercial broadcasters, cable operators and satellite providers and which limits the nature and amount of commercial time in shows directed at children.  The commercialization component consists primarily of restricting the amount of commercial matter that may be aired in certain children’s programming (i.e., 10.5 minutes per hour on weekends, and 12 minutes per hour during weekdays), as well as limits on “host-selling”, “program length commercials”, and various website limits.  For more background information on the FCC’s commercial limits, visit the FCC’s website at:

http://www.fcc.gov/parents/commercials.html.
· While the rules do not apply directly to cable programming networks, they are often passed on to the cable nets by contract, i.e., via the programming affiliation agreements between the cable operators or satellite providers and the cable networks.
· Since human error generally is the cause for violations of the KidVid commercialization rules, Networks are cautioned to make sure that traffic department personnel are made aware of the commercial time limitations because an error in setting the commercial breaks for children’s programming can be repeated each time a show airs in a particular timeslot, therefore exposing the cable operator (and, by contract, the programming network) to fines for multiple violations of the commercial limits.

2.
Current Status

FCC

In September, 2007, the FCC released two decisions fining broadcast licensees for inadvertent violations of the commercialization component of the KidVid rules resulting from human error.  Interestingly, only the licensee that violated the “program length commercial” component of the rules was subjected to a monetary fine (of $8,000).  The other licensee’s violations were determined by the FCC to be de minimis (they exceeded the 12/10.5 minutes per hour limits).  This clearly suggests that the FCC finds that violations of the program length commercial limits (where commercials feature a character from the surrounding program) are much more serious than violations where commercials exceed the 12/10.5 minutes per hour limits on the basis that children in the audience will not be able to differentiate between the commercial message and the program.

Congressional Involvement

· In May 2007, Congressman Edward Markey, head of the House of Representatives Subcommittee on Telecommunications and the Internet, sent a letter to FCC Chairman Martin and Commissioners Copps and Tate, asking that the Commission take strong steps to restrict the advertising of unhealthy food in children’s television programs.

· The letter urged the FCC to do more by cutting to 6 minutes per hour the amount of permissible advertising in children’s programming, and by finding that a broadcast station had not met its obligations to broadcast educational and informational programming directed to children if the station aired ads for unhealthy foods during a program which would otherwise qualify as a toward meeting the station’s obligations.

FCC Involvement/Junk Food Task Force

· Throughout 2007, the FCC has participated in various efforts to eliminate childhood obesity, and several Commissioners have been active participants in the Task Force on Media and Childhood Obesity, aka the “Task Force”, or the “Junk Food Task Force.”  The Task Force is a bipartisan effort initiated by the FCC and members of the Senate. The Commission is represented by Chairman Kevin J. Martin and Commissioners Deborah Taylor Tate and Michael Copps. They are joined by Sen. Sam Brownback and Sen. Tom Harkin.  Other Task Force Participants include The Grocery Manufacturers/Food Products Association (GMA/FPA), Kraft Foods, Coca-Cola Company, General Mills, Kellogg Company, McDonald's, PepsiCo, Viacom, Discovery Channel, Walt Disney Company, Sesame Workshop, Association of National Advertisers and the American Association of Advertising Agencies  The goal of the Task Force is to provide a forum for the public and private sectors to jointly examine the impact of the media on childhood obesity rates and to collaborate on voluntary recommendations to address the alarming rise in the rates of obese children.

· For more background on the FCC’s involvement in the Task Force,  visit the FCC’s website at:

http://www.fcc.gov/obesity/.
FTC Involvement

· There are also FTC-related efforts underway to re-vamp voluntary guidelines that the advertising industry follows with respect to the content of advertising directed at children.

· The FTC has recently issued a report on children’s television advertising and its links to childhood obesity.  See Children's Exposure to Television Advertising in 1977 and 2004: Information for the Obesity Debate: A Bureau of Economics Staff Report (June 2007), available at:
http://www.ftc.gov/os/2007/06/cabecolor.pdf.

Advertising Industry and CARU

· CARU Recommends Changes to Sites Featuring Hannah Montana:  On November 15, 2007, CARU (the Children’s Advertising Review Unit of the Council of Better Business Bureaus, Inc. (“CBBB”)  issued a recommendation that IMM Studio, operator of the websites www.MileyWorld.com and www.MileyCyrus.com modify the sites to better protect children’s privacy and assure parental notification for the release of all personally identifiable information.  The company has taken steps to do so.  The Website www.MileyWorld.com is a paid membership fan club for the actress and singer, Miley Cyrus, who plays Hannah Montana on the popular children’s show of the same name on the Disney Channel.  CARU monitors Websites for compliance with CARU’s guidelines, including guidelines on online privacy protection, as well as with the federal Children’s Online Privacy Protection Act.  
· By way of background, CARU was created by three advertising industry trade groups in 1974 to ensure that television commercials, magazine ads, and now, websites aimed at children younger than 12 are truthful, accurate and appropriate.

· Like the FCC’s KidVid rules, new CARU guidelines require companies to distinguish between advertising and programming content; they also require mealtime foods to be shown in the context of a balanced meal instead of a balanced diet; and they require companies to identify when an online interactive game contains advertising. The changes also broaden CARU's authority to act against "unfair" marketing practices that, for example, promote 900 numbers to children.

· As a self-regulatory body, CARU recommends changes to advertisements and, if ignored, can sometimes refer the matter to the Federal Trade Commission.  In the past two years, CARU has referred five cases to the FTC.  The FTC acted on at least one of those referrals in 2004 by imposing $400,000 in penalties on UMG Recordings Inc. for collecting personal information on Lilromeo.com from children younger than 13 without parental consent. 

· For more information about CARU’s activities, visit their website at: http://www.caru.org/. 
D.
TV Violence Update

1.
FCC’s Violence Report

· On April 25, 2007, the Commission issued a Report in the pending proceeding on Violent Television Programming and its Impact on Children, MB Docket No. 04-261, FCC 07-50 (rel. April 25, 2007) (“Violence Report”).  The Violence Report concludes that:

· research provides strong evidence that exposure to violence in the media can increase aggressive behavior in children in the short term;

· while viewer-initiated blocking and mandatory ratings would be less burdensome, they are not likely to result in adequate supervision and protection of children;

· the V-chip’s efficacy is limited and cable operator-provided parental controls do not appear to be sufficiently available to be an effective solution;

· the industry could commit to reduce violent programming viewed by children by adopting a “family hour” at the start of prime time or allowing subscribers to purchase channels à la carte or in smaller family tiers;

· and, it recommends that Congress enact legislation to develop a definition of “excessively violent programming” that would survive constitutional review by being narrowly tailored and avoiding vagueness problems, and use it as a basis for viewer-initiated blocking of violent programming or mandating some other form of consumer choice so subscribers could avoid receiving or paying for channels they do not wish to receive. 

2.
Congressional Action

· In June, 2007, both houses of Congress held hearings on the impact that violent images on TV have on children.  The House Energy and Commerce Committee, and the Senate Commerce Committee both convened panels to discuss the issue of TV violence two weeks after the “fleeting expletives” case was thrown out by the appeal court.

· At the June 26, 2007 Senate Commerce Committee hearing, Sen. Jay Rockefeller (D-WV) stated that he will introduce a TV violence bill that will give the FCC the power to regulate cable and satellite violence, as well as broadcast.  Key points of the bill would:  

· Require the FCC to come up with a definition of indecent violent content, a call the FCC punted to Congress in a report it issued several months ago.

· Clarify that the FCC has power to regulate fleeting profanities and images, which is essentially a response to the Second Circuit decision in the Fox Case in June that told the FCC to explain why it had changed policy and found the fleeting expletives to be indecent.
· In July 2007, Sen. Daniel Inouye (D-Hawaii) stated that the Senate Commerce Committee is “aggressively preparing” bipartisan legislation on the regulation of foul language and excessive violence on television in an effort to block an amendment by Sen. Sam Brownback (R-Kan.) to the FCC’s fiscal-2008 budget which would permit the FCC to punish fleeting instances of the F-word on broadcast television and to regulate excessive violence on broadcast TV. 
· In September, 2007, the House Energy and Commerce Subcommittee held hearings on sex and violence in the entertainment industry, particularly in Hip Hop music.  
· New Parental Control Blocking Legislation:  In October, 2007, Sen. Mark Pryor (D-AR) introduced a bill that would require the FCC to search for advanced content-blocking technologies that works across a variety of platforms, including wireless, cable and the Internet and could potentially work on everything from TV sets and DVD players to cable set-tops, cell phones, and PDAs.

The intention of the bill is to identify "technologies that can improve or enhance the ability of a parent to protect his or her child from any indecent or objectionable video or audio programming, as determined by such parent, that is transmitted through the use of wire, wireless, or radio communication."

The devices would need to operate independently of any ratings system or “V-chip” system, which has been criticized on Capitol Hill and at the FCC for being ineffective.  If the bill passes, the FCC would be required to initiate a rulemaking proceeding to encourage, or even mandate, use of such technologies to "enhance the ability of a parent to protect his or her child from indecent or objectionable programming, as determined by such parent."

E.
Closed Captioning Update

Although the FCC’s captioning requirements are directly applicable only to “video programming distributors” — i.e., cable operators, satellite providers and broadcast stations — as a practical matter, distributors generally assign those responsibilities to the program networks and program producers whose programming they distribute.

Effective January 1, 2006, the FCC rules began to require that 100 percent of new, English language programming that is not otherwise exempt must be closed captioned.  The transition to “full captioning” for new programming over the past two years appears to have gone relatively smoothly.  

The FCC’s exemptions for certain classes of programming remain.  Some of the major categories of exempt programming are programming distributed between 2 a.m. and 6 a.m., programming other than English- or Spanish-language, and advertisements and public service announcements of 10 minutes’ duration or less.  Also, certain program networks and broadcast stations remain fully or partially exempt from a captioning obligation.  For instance, video programming networks are fully exempt for four years after their launch date, and any video programming distributor or network that had less than $3 million in gross revenue in the previous calendar year also is exempt.  Moreover, no video programming distributor or network is required to spend more than two percent of its gross revenue in the prior calendar year on captioning expenses.
1.
Increased Captioning Obligation for “Pre-Rule” 
Video Programming: Effective January 1, 2008
FCC requirements governing closed captioning of “library” or “pre-rule” English-language video programming will significantly increase on January 1, 2008.  Pre-rule video programming is programming that was first published or exhibited before January 1, 1998 (for analog programming) or before July 1, 2002 (for digital programming).  The FCC’s regulations require that 30 percent of all pre-rule programming that is not otherwise exempt from a captioning obligation be captioned per channel, per calendar quarter. Effective January 1, 2008, the percentage of pre-rule programming required to be captioned will increase to 75 percent per channel, per quarter.

The new 75 percent benchmark will apply to both analog pre-rule video programming and digital pre-rule video programming, and will remain at 75 percent indefinitely.  (By contrast, the benchmark for pre-rule Spanish-language programming will remain at 30 percent until January 1, 2012, when it will increase to 75 percent and then remain at that level indefinitely.)
2.
Petitions for Exemption under the “Undue Burden” Standard

In 2006, the transition to full captioning resulted in a deluge of petitions for exemption from the closed captioning requirements under the “undue burden” standard set forth in Section 79.1(f) of the FCC rules, 47 C.F.R. § 79.1(f).  A majority of these petitions were filed by religious programmers, and many of the others were filed by producers of infomercials, full-length commercial programs (e.g., automobile dealers) and outdoor adventure programs.  Under the FCC’s rules, programming for which an undue burden petition has been filed is exempt from captioning obligations while the petition is pending.
  

To date, the FCC has officially acted on only two petitions for exemption under the undue burden standard.  In September 2006, the FCC granted the petitions for exemption filed by two religious programmers, Anglers for Christ Ministries, Inc. and New Beginning Ministries, both non-profit organizations that do not receive compensation for their programming.
  The Commission found that the programming was “not remunerative in itself” and that “there is a significant risk that mandated closed captioning would cause both organizations to terminate their programming.”
  The Commission gave guidance to other non-profit programmers, stating:  

[i]n the future, when considering an exemption filed by a non-profit organization that does not receive compensation from video programming producers from the airing of its programming, and that, in the absence of an exemption, may terminate or substantially curtail its programming, or curtail other activities important to its mission, we will be inclined favorably to grant such a petition because … this confluence of factors strongly suggests that mandated closed captioning would pose an undue burden on such a petitioner.

In 2007, the number of filings of petitions for exemption under the undue burden standard appears to have substantially decreased.  As of the time of this writing, there were 105 petitions put on public notice by the FCC in 2007:  70 petitions during the first half of 2007, and 35 petitions during the second half of 2007.  Such petitions are routinely opposed by groups advocating on behalf of persons with hearing disabilities.  
3.
Captioning of Video On Demand (“VOD”) 
Programming
Much VOD content consists of programs that previously were exhibited on linear networks and were captioned due to the regulatory requirements applicable to such networks.  Moreover, some cable operators may require VOD programming to be captioned as a contractual matter.  

Where, however, VOD programming is not captioned under either of the foregoing circumstances, there is limited FCC guidance on whether the failure to caption such programming will constitute a violation of FCC captioning rules.  Federal captioning rules, which were enacted before VOD became commonplace, do not address the question, and the FCC has issued no opinions on point.  It has been assumed by some that the rules are inapplicable, due to the inability to predict how often particular VOD programs will be viewed, or whether they will be viewed at all, making the cost of captioning such programming (if it is not already being captioned for other reasons) difficult to justify.  However, as the FCC has not confirmed that assumption, choosing not to caption all VOD programming does entail some risk of a violation of FCC rules.
4.
Captioning of Emergency Information
Captioning of emergency information, which is mandated by Section 79.2 of the FCC’s rules, 47 C.F.R. § 79.2, continued to be a difficult issue for the Commission in 2007.  In 2005, the Commission issued forfeitures against several broadcast television stations for failure to caption emergency information.
  These are the only cases in which the Commission has issued monetary forfeitures for failure to caption.  In 2007, the Commission issued forfeitures against three broadcast television stations for failure to caption emergency information.

Captioning of emergency information can be technically challenging because it is typically unscheduled programming that is televised live and unscripted.  As such, the electronic newsroom technique (“ENT”) for captioning, which is permitted for all broadcast stations outside the top 25 markets (and all stations not affiliated with ABC, CBS, NBC or Fox) and cable networks that reach fewer than 50 percent of all MVPD households,
 generally cannot be used.  
5.
Ongoing Rulemaking Proceeding

In the fall of 2005, the FCC opened a rulemaking proceeding to assess whether its closed captioning rules are working effectively and whether revisions are necessary to enhance the effectiveness of those rules.  The issues under consideration by the Commission in this rulemaking proceeding and summaries of the comments of the major filings are set forth in FCC Regulation of Indecent Programming/FCC Revised Closed Captioning Regulations, CABLE TELEVISION LAW 2006:  COMPETITION IN VIDEO, INTERNET AND TELEPHONY, Vol. II at 515 (2006).
  

The FCC initiated this review in response to a Petition for Rulemaking filed by Telecommunications for the Deaf, Inc., the National Association of the Deaf, Self Help for Hard of Hearing People, Inc., the Association for Late Deafened Adults, and the Deaf and Hard of Hearing Consumer Advocacy Network (collectively, “TDI”).  TDI asserted that problems with captioning were “widespread” and “pervasive” (although it providing little or no empirical evidence in support of these assertions) and called for the Commission to impose layers of additional regulations and possible penalties for non-compliance.  The FCC asked for comments on a number of compliance and quality issues relating to closed captioning, including:

· Should the Commission adopt standards for non-technical quality of closed captioning, such as, for example, accuracy of transcription?

· Is there a need for additional procedures to prevent and remedy technical problems such as, for example, captions not being delivered intact, or captions ending before the end of the programming?

· Should distributors be required to have specific mechanisms in place for monitoring captions?

· Should the existing complaint procedure be changed?

· Should the Commission establish specific “per violation” forfeiture amounts for non-compliance with the captioning rules?

· Should the Commission require video programming distributors to file compliance reports as to the amount of closed captioning they provide? 

· Should the ban on counting ENT captioning to meet captioning requirements be extended beyond the top 25 markets? 

· What is the current status of the supply of available captioners? 

· Should the FCC require electronic filing of requests for exemption from the closed captioning requirements? 

NCTA and numerous program networks, including AZN Television, Casino & Gaming Television, Comcast Sportsnet, Comcast Sportsnet Mid-Atlantic, E! Entertainment Television, G4 – Video Game Television, The Golf Channel, Inspirational Life Television, The Inspiration Network, Outdoor Life Network, Style Network, TV One and HBO, filed comments in this proceeding.  These program networks supported the goal of increasing the quality, accuracy and reliability of closed captions, but opposed the particular changes to the closed captioning rules proposed by TDI as unnecessary and unworkable proposals that would burden networks with requirements and costs that would not improve the quality or accuracy of captioning.  

Specifically, the program networks asserted that they generally are in compliance with the FCC requirements for captioning, and in many cases go beyond those requirements.  Program networks consider closed captions to be an integral part of the service package they deliver to the public, and they understand the enormous value that captions add for their viewers, including not only the ten percent of the viewing public that has a form of hearing disability, but also other viewers who benefit from, and use, captions.  

The program networks argued against non-technical quality standards, citing a number of quality control standards and processes they have employed to ensure accuracy and quality.  They also argued against technical standards, explaining that although technical difficulties may have been more frequent in the early years of captioning, captioning now is a reliable process that presents relatively few technical problems.  Active and continuous monitoring of closed captions is a routine part of program networks’ technical operations and, as such, additional regulations are not warranted.  The networks advocated that the complaint procedures should not be modified and that distributors should not be required to file quarterly compliance reports.  Finally, they argued that a base forfeiture amount for rule violations should not be imposed.  

Initial and reply comments were filed in this rulemaking in the fourth quarter of 2005.  While the Commission took no action on the rulemaking proceeding in 2007, the docket remains open.  It is not known at the time of this writing when the FCC will take further action in this proceeding.  

	Period Covered
	# of Complaints Received1
	# of Programs By Service
	# of NALs'
	# of NALs By
Service
	$ Amount of
NALs3
	Status

	Jan.-June 2006
	327,198 (1191 programs)
	Radio: 389 TV: 512 Cable: 290
	7
	Radio: 0 TV: 7
	$3,962,500
	7 pending

	2005
	233,531 (1550 programs)
	Radio: 488 TV: 707 Cable: 355
	0
	0
	0
	N/A

	2004
	1,405,419 (314 programs)
	Radio: 145 TV: 140 Cable: 29
	12
	Radio: 9 TV: 3
	$7,928,080"
	4 paid, 1 agreed to be paid, 6 pending, 1 cancelled

	2003
	166,683 (375 programs)
	Radio: 122 TV: 217 Cable: 36
	3
	Radio: 3
	$440,000
	1 paid, 2 agreed to be paid

	2002
	13,922 (389 programs)
	Radio: 185 TV: 166 Cable: 38
	7
	Radio: 7
	$99,400
	2 paid, 3 agreed to be paid, 1 pending, 1 cancelled

	2001
	346 (152 programs)
	Radio: 113 TV: 33 Cable: 6
	7
	Radio: 6 TV: 1
	$91,000
	5 paid, 2 cancelled

	2000
	111 (111 programs)
	Radio: 85 TV: 25 Cable: 1
	7
	Radio: 7
	$48,000
	5 paid, 2 agreed to be paid

	1999
	N/A
	N/A
	3
	Radio: 3
	$49,000
	3 paid

	1998
	N/A
	N/A
	6
	Radio: 6
	$40,000
	5 paid, 1 forfeiture collection not pursued by DOJ

	1997
	N/A
	N/A
	7
	Radio: 6 TV: 1
	$35,500
	5 paid, 2 cancelled

	1996
	N/A
	N/A
	3
	Radio: 3
	$25,500
	1 paid, 2 cancelled

	1995
	N/A
	N/A
	1
	Radio : 1
	$4,000
	1 paid

	1994
	N/A
	N/A
	7
	Radio: 7
	$674,500
	4 paid, 3 cancelled

	1993
	N/A
	N/A
	5
	Radio: 5
	$665,000
	4 paid, 1 cancelled


The reported counts reflect complaints received by the Consumer and Governmental Affairs Bureau, complaints received separately by the Enforcement Bureau, and complaints e-mailed directly to the offices of the FCC Chairman and the respective offices of the Commissioners. The reported counts may also include duplicate complaints or contacts that subsequently are determined insufficient to constitute actionable complaints. 
An NAL may relate to a complaint for a prior year.
3
These figures represent the amount of the original proposed forfeiture. See also note 4. In some instances, the forfeiture was ultimately reduced or rescinded.
4
In addition to the amount of NALs issued for 2004, this figure includes amounts in the 6/9/04 Clear Channel consent decree ($952,500), the 8/12/04 Emmis consent decree ($258,000), and the 11/23/04 Viacom consent decree ($3,059,580).

� There are a number of other regulatory issues that affect channel/distribution capacity, such as multicast must carry, retransmission consent, etc.  However this Update focuses only on the specific content-related issues, as indicated.


� See, e.g., Applications for Consent to the Assignment and/or Transfer of Control of Licenses, Adelphia Communications Corporation, Assignors to Time Warner Cable, Inc., Assignees, et. al., Memorandum Opinion and Order, MB Docket No. 05-192, FCC 06-105, 21 FCC Rcd. 8203, 8277 at ¶ 165 (rel. July 21, 2006).


� CBS Corporation v. FCC, No. 06-3575 (3d. Cir. Filed July 28, 2006).


� Fox Television Stations, Inc. v. FCC, 489 F.3d 444 (2d. Cir. 2007), petition for cert. filed, (November 1, 2007) (No. 07-582) (the “Fox Case”).


� See, e.g., In re Request of A&E Television Networks For Declaratory Ruling, DA 00-1341, fn. 1 (June 20, 2000) (“The Commission has not considered whether cable network programming such as the programming produced by AETN could, under any circumstances, be deemed cablecast origination material and will not address this issue here.”) (A&E”).  





� 47 C.F.R. § 79.1(f)(11).


� Anglers for Christ, Inc., New Beginning Ministries, Petitions for Exemption from Closed Captioning Requirements, Memorandum Opinion and Order, 21 FCC Rcd 10094 (2006).


� Id. at ¶ 9.


� Id. at ¶ 11.


� See, e.g., Channel 51 of San Diego, Inc., Notice of Apparent Liability, 20 FCC Rcd 3969 (2005) ($25,000 forfeiture imposed for 22 separate violations of FCC rules for failure to caption emergency information about a wildfire emergency in the San Diego, CA area).


� Fort Myers Broadcasting Co., Order, 22 FCC Rcd. 2201 (2007) ($20,000 forfeiture for failure to caption emergency information about Hurricane Charley in Florida in 2004); Waterman Broadcasting, Inc., Order, 22 FCC Rcd. 4363 (2007) ($18,000 forfeiture for failure to caption emergency information about Hurricane Charley in Florida in 2004); Midwest Television, Inc., Order, 22  FCC Rcd. 4405 ($18,000 forfeiture for failure to caption emergency information about wildfires in the San Diego, California area in 2003).  


� 47 C.F.R. § 79.1(e)(3). 


� See http://www.pli.edu/product/book_detail.asp?ptid=503&stid=28& id-=EN00000000026597.  








FCC Regulation of Cable Programming 2008:

Update on A la Carte, Indecency, Political Programming and

Advertising, Children’s Programming, TV Violence and

Closed Captioning Regulation

