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Living with Regulation FD

Regulation FD went into effect on October 23, 2000 and was recently amended in July 2005 in connection with Securities Offering Reform.  (See SEC Release No. 33-7881 (Aug. 15, 2000) at www.sec.gov/rules/final/33-7881.html (“adopting release”); and Securities Act Release No. 33-8591 (July 2005) at www.sec./gov/rules/final/33-8591.html (“amending release”).  

The Securities and Exchange Commission intends Regulation FD to “level the playing field” for all investors by restricting the selective disclosure of material information to securities analysts and large investors prior to making it available to the general public.  Regulation FD puts great pressure on one-on-ones with analysts and individual investors as Regulation FD gives the SEC an express remedy for selective disclosure.  In these venues, issuers have immateriality as their only defense and — given the SEC’s stance on materiality — are at risk of a surprise market reaction.  Because of Regulation FD issuers should be extremely circumspect in analyst and investor conferences unless they are open to all investors, large and small.  

Finally, issuers are advised to periodically review their corporate disclosure policies and procedures.  Because of Regulation FD, these policies and procedures have assumed considerable importance in avoiding allegations by the SEC of selective disclosure.  
Basic Rule

Regulation FD requires issuers whose securities are registered pursuant to Section 12 of the Securities Exchange Act of 1934 or who are required to file reports under Section 15(d) of that Act to make public any material, nonpublic information (oral or written) that an enumerated company official discloses to the financial community and shareholders.  The regulation applies to closed-end investment companies, but not to other investment companies.  Foreign private issuers and foreign governments are specifically excluded from its application.

Regulation FD does not apply if the person to whom the disclosure is made is either someone:

· who owes the company a “duty of trust or confidence,” such as an attorney, investment banker or accountant, or 

· who expressly agrees to maintain the disclosed information in confidence. 
Any misuse of the information for trading by these persons would be covered by the “temporary insider” or misappropriation theories of insider trading liability.

In addition, Regulation FD does not apply to:

· disclosures to ratings agencies, provided the ratings are publicly available; 

· oral communications made “in connection with” most registered primary offerings after the filing of the related registration statement under the Securities Act;

· disclosures in certain written communications made “in connection with” most registered primary offerings, such as free writing prospectuses, rule 135 notices, rule 134 communications and Securities Act registration statements and prospectuses;

· disclosures made “in connection with” a registered offering by selling security holders under Rule 415(a)(1)(i) provided that the offering includes a registered primary offering by the issuer for capital formation purposes.

Scope of the Rule

Regulation FD covers the disclosure of material, nonpublic information by:

· senior officials, including directors, executive officers and investor relations or public relations officers, and

· those persons who regularly communicate with securities market professionals or with the issuer’s security holders

to:

· securities market professionals, including broker-dealers, investment advisers, institutional investment managers and their associated persons;

· investment companies and hedge funds and their affiliated persons; and

· holders of the issuer’s securities when it is reasonably foreseeable that the security holder will trade on the basis of that information. 

Thus, Regulation FD generally would not apply to communications with the media or to ordinary course business communications, including communications with customers and suppliers.  A senior official cannot evade responsibility under the regulation by directing another employee to make the disclosure.  An issuer will only be responsible for communications made by persons acting on its behalf, not if one of its senior officials or employees improperly trades or tips.

Timing of Required Disclosure

For intentional disclosures of material, nonpublic information, public disclosure must be made prior to or contemporaneous with the communication of the information.  The SEC considers a disclosure to be intentional if the person making the disclosure knows or is reckless in not knowing that the information is both material and nonpublic.

For unintentional disclosures of material information, public disclosure must be made “promptly,” which is defined as “as soon as reasonably practicable,” but in no event later than: 

· 24 hours after a senior official learns of the disclosure and knows (or is reckless in not knowing) that the information disclosed was material and nonpublic, or

· before the start of the next trading day on the New York Stock Exchange.  

“Public Disclosure” Defined

Public disclosure mandated by Regulation FD can be made by:

· filing or furnishing the information on a Form 8-K; or

· disseminating the information through another method (or combination of methods) that is reasonably designed to provide broad, non-exclusionary distribution to the public.

This could include (i) disseminating a press release through a widely circulated news or wire service, such as Dow Jones, Bloomberg, Business Wire, PR Newswire or Reuters, or (ii) announcement at a press conference to which the public has been granted access (by personal attendance or by telephonic or other electronic transmission), so long as the public has been given adequate notice of the conference call and the means for accessing it.

While Regulation FD gives issuers flexibility in choosing an appropriate method of public disclosure (in addition to the use of a Form 8-K), it also places on them the burden to choose methods that are “in fact ‘reasonably designed’ to effect broad” public distribution.  The adopting release cautions that issuers may not be able to rely on a single method to effect public disclosure under the rule.  Indeed, smaller issuers are likely to find troublesome the SEC’s warning that, where an issuer knows that its press releases are not routinely carried by major business wire services, it may not be sufficient to make public disclosure simply by release to these services.  For some issuers, Form 8-K disclosures may be the only sure way of complying.  The reasonableness of the method of public disclosure will be “judged in light of all the facts and circumstances,” and “deviations” from usual practice may well affect the SEC’s judgment, because it will not be in line with investor expectation.  As the SEC said, it might “view skeptically” an issuer’s judgment that a last minute webcast of quarterly results would provide effective public disclosure if the issuer typically discloses quarterly earnings in a press release.  

Information may be “furnished” under either Item 2.02 of Form 8-K (“Results of Operations and Financial Condition”) or Item 7.01 of Form 8-K (“Regulation FD”) or “filed” under Item 8.01 of Form 8‑K (“Other Events”).  Information filed under Item 8.01 will be subject to liability under Section 18 of the Exchange Act and, for issuers incorporating Exchange Act reports into registration statements, Section 11 and Section 12(a)(2) of the Securities Act of 1933, as the information will be automatically incorporated by reference into Securities Act registration statements.  Information furnished under Items 2.02 and 7.01 will not be subject to these liabilities unless the issuer takes steps to have it incorporated for purposes of a registration statement or proxy statement. 

Neither filing nor furnishing information on Form 8-K constitutes an admission that the information is material.

Materiality

The most difficult aspect of complying with Regulation FD is determining whether a particular communication involves material information.  The SEC did not include a definition of materiality in Regulation FD, referring simply to existing case law and the SEC’s Staff Accounting Bulletin 99 (discussing materiality for purposes of financial statements).  

Under the case law cited by the SEC in the adopting release, information is material if there is a substantial likelihood that a reasonable shareholder would:

· consider it important in making an investment decision, and 

· view the fact as having significantly altered the total mix of information made available.

The SEC’s reference to SAB 99 highlights one of the areas of concern voiced by a number of commenters on Regulation FD.  The SEC’s discussion of materiality in SAB 99 suggests that the SEC will find information that would not seem to be material under the applicable case law to be material under SAB 99.  SAB 99, which addresses materiality for purposes of financial statements, cautions that financial items which may seem quantitatively immaterial may be material qualitatively.  Among the considerations cited in SAB 99 that may render a quantitatively small amount to be material are:

· is the item capable of precise measurement, or is it based on an estimate (and the degree of impression inherent in the estimate)?

· does the item impact the trend in earnings or other key items?

· is the item consequential to meeting analysts’ consensus expectations?

· does the item change results from positive to negative?

· is the item significant to a segment?

· is the item consequential to compliance with regulatory requirements or loan or other contractual requirements?

· does the item affect compensation?

· is the information intentionally wrong or misleading, or does it conceal unlawful transactions?

· is there significant market reaction to the information?

Among the types of information and events cited by the SEC in the adopting release as potentially raising materiality issues are:

· earnings information;

· mergers, acquisitions, tender offers, joint ventures, or changes in assets;

· new products or discoveries regarding significant customers or suppliers;

· developments regarding customers or suppliers (e.g., acquisition or loss of a contract);

· changes in control or in management;

· changes in auditors, or auditor notification that issuer may no longer rely on the audit report; and

· events regarding the issuer’s securities:

· defaults

· redemptions

· splits

· repurchase plans

· changes in dividends

· changes in rights of holders

· sales of securities

· bankruptcies/receiverships.

In addition to events specified in SAB 99, issuers also should consider the Item requirements of Form 8-K.

While acknowledging that judgment on the specific facts will be required in each case, the SEC strongly warns companies that provide analysts private (i.e., nonpublic) earnings forecast guidance that they are likely to have violated Regulation FD – “whether the information about earnings is communicated expressly or through indirect ‘guidance,’ the meaning of which is apparent although implied.”  An issuer cannot make material information immaterial “simply by breaking it into ostensibly non-material pieces.”  

The SEC cautions that any issuer official who undertakes private discussions with an analyst “who is seeking guidance about earnings estimates . . . takes on a high degree of risk under Regulation FD.”  Notwithstanding SEC and staff statements made in the early days following the proposal of Regulation FD that they did not intend to interfere with one-on-one discussions, the adopting release clearly puts issuers on notice that the SEC will view with considerable skepticism claims that no material, nonpublic information passed in one-on-ones and other “private” discussions with analysts.  An issuer is likely to face an uphill battle in proving that no material, nonpublic information was communicated explicitly or implicitly, particularly if the analyst adjusts his or her view with respect to the issuer following the private conversation.    

In response to concerns that the SEC might view some nonmaterial piece of information as material because, “unbeknownst” to the issuer, it helps the analyst complete a “mosaic” of information that, as a whole, is material, the SEC states:  “[S]ince materiality is an objective test keyed to the reasonable investor, Regulation FD will not be implicated where an issuer discloses immaterial information whose significance is discerned by the analyst.”  

Nonpublic Information

Information is nonpublic if it has not been disseminated in a manner making it available to investors generally.  The adopting release cautions that, in addition to considering the manner of dissemination, care must be taken that there has been reasonable time for the information to have reached the market.  What constitutes a “reasonable time” depends on the facts and circumstances, including the nature of the information and the method of dissemination.  A press release that has been carried by a major newswire, such as Dow Jones, Bloomberg, Business Wire, PR Newswire or Reuters, should be viewed as public for these purposes. 

Public Offerings

As a result of reforms to communications during the offering process, the Commission revised the exclusions from Regulation FD for communications made during a registered offering of securities.  As amended, oral communications made by an issuer “in connection with” most registered public offerings continue not to be subject to Regulation FD.  As amended, Regulation FD will not apply to disclosures made in connection with enumerated communications made in connection with a registered securities offering, including free writing prospectus used after the filing of a Securities Act registration statement, Rule 135 notices, Rule 134 communications and registration statements.  Further, disclosures made in connection with selling security holder offerings under Rule 415 that are part of a registered issuer capital raising offering are excluded (pure secondary offerings remaining subject to Regulation FD).  Consequently, the Regulation’s exclusions before and after the revisions have the effect of excluding capital formation transactions.  However, as a result of the SEC’s 2005 reforms to the securities offering process which liberalized permissible communications during an offering, the risks of a Section 5 violation have been reduced significantly. 

The exemption for communications in connection with a registered public primary offering is available only for the period in which the issuer is “in registration”:

· for underwritten offerings:  from the time the issuer reaches an understanding with the broker-dealer that is to act as managing underwriter until the later of the end of the prospectus delivery period or the sale of the securities; 

· for shelf offerings:  from the time of the issuer’s first bona fide offer in a takedown of securities until the later of the end of the prospectus delivery period or the sale of the securities in that takedown; and

· for business combinations:  from the time of the first public announcement until the completion of the vote or the expiration of the tender offer, as the case may be.

Regulation FD still applies to disclosures in the ordinary course, even if the issuer were in registration.  Thus, an oral statement about future financial performance made in a regularly scheduled conference call with analysts would not be considered to be “in connection with” the offering simply because the issuer was in registration.  

There is no guidance in the adopting release with respect to what constitutes a communication “made in connection with” a registered offering.  Clearly, communications directed to prospective investors would qualify for the exemption.  As to seeking the exemption for other communications, issuers and others speaking on their behalf will have to assure that such statements comply with the prospectus and registration requirements of Section 5.

The exclusion for registered offerings applies to all offerings registered under the Securities Act, except the following offerings under Rule 415, with respect to which Regulation FD applies:

· secondary offerings by selling security holders that are not part of an issuer’s registered capital raising offering ;

· dividend or interest reinvestment plans or employee benefit plans;

· the exercise of outstanding options, warrants or rights;

· the conversion of outstanding securities;

· pledges of securities as collateral; and 

· issuances of American depositary shares registered on Form F-6.

The SEC has not exempted communications with respect to these offerings, fearing their “ongoing and continuous nature” would render public companies exempt from Regulation FD for extended periods of time.  The exclusion of pure secondary offerings, which frequently involve major underwritten offerings for large shareholders or affiliates, may pose significant problems for underwritten secondary offerings that are not part of an issuer registered capital raising offering.  Typically, these transactions involve the same kind of marketing efforts as primary offerings, and the application of Regulation FD to communications made in connection with these offerings, including roadshows, will be problematic.  

Unregistered Offerings:
Private Placements, Regulation S and Rule 144A Offerings

Regulation FD does not contain any exclusion for communications made in connection with unregistered offerings.  Thus, private placements and offerings under Rule 144A and Regulation S are subject to Regulation FD.  

Because a mandated Regulation FD disclosure could constitute a general solicitation, invalidating a private placement or Rule 144A offering, or an onshore offer or directed selling effort under Regulation S, selective disclosure of material, nonpublic information and its resultant dissemination under Regulation FD could jeopardize an issuer’s exemption from registration.  The risk arises in connection with:

· information issued in connection with the offering, and

· information communicated outside the offering, but required to be disclosed under Regulation FD.

The SEC suggests that the former concern may be dealt with through the use of confidentiality agreements.  However, confidentiality agreements are not market practice and qualified institutional buyers (QIBs) typically will not subject themselves to confidentiality agreements or trading restrictions.  

Issuers will have to decide whether to limit the information disseminated at Rule 144A roadshows to information the issuer is prepared to make public or whether to obtain express confidentiality agreements, which are not common in Rule 144A transactions and which may not be practical.

Confidentiality Agreements

Confidentiality agreements must be express, although, in recognition of the reality of commercial practice and the impracticability of obtaining written agreements in every circumstance, Regulation FD does not require that they be in writing or obtained prior to making the disclosure.  This gives issuers a chance to assess the materiality of their statements after the fact and seek to “cure” an inadvertent disclosure before the recipient of such disclosure discloses or trades on the basis of the information.  Nonetheless, issuers that intend to rely on confidentiality agreements as the basis for an intentional selective disclosure would be well advised to retain evidence of such agreement, including a written notation of an oral agreement.

The adopting release states that a confidentiality agreement should include an agreement to keep the nonpublic information confidential and an agreement to abstain from trading on the basis of the information.  Use of information subject to a confidentiality agreement could expose the trader to insider trading liability.
Note that  at least one district court has held that a confidentiality agreement without an implicit or explicit agreement not to trade in a company’s securities is not sufficient to establish a duty not to trade in the company’s securities under the misappropriation theory.  See 
 Securities and Exchange Commission v. Mark Cuban, No. 3:08-CV-2050-D (N.D. Tex. July 17, 2009). 
Foreign Private Issuers and Foreign Governments

While exempting foreign private issuers and foreign governments from Regulation FD, consistent with their existing exemption from quarterly and 8-K filings, the SEC reminds these issuers of their obligations under the rules of the NYSE and Nasdaq to make timely reports of material information and warns that their disclosures remain subject to antifraud provisions, including insider trading prohibitions.  Also, the adopting release notes the SEC’s plan to undertake a “comprehensive review of the reporting requirements of foreign private issuers.”

Consequence of Violation

Failure to comply with Regulation FD would constitute a reporting violation and would subject an issuer to an SEC enforcement action.  The SEC could bring an administrative action seeking a cease and desist order, or a civil action seeking an injunction and/or civil monetary penalties.  The SEC could also bring an enforcement action against any individual responsible for the violation, either as a “cause” of the violation or as an “aider and abettor.”  

Since Regulation FD now includes an express provision that the failure to make a disclosure required “solely” by Regulation FD does not create liability under Exchange Act Rule 10b‑5, the issuer should not be subject to private liability for failure to comply with Regulation FD.

Failure to comply with Regulation FD also leaves the issuer open to potential liability for “tipping” and insider trading under Rule 10b-5, depending on the facts and circumstances.  Also, failure to make the required disclosure under Regulation FD may give rise to liability under a “duty to correct” or “duty to update” theory, and the issuer’s communications with analysts would still be subject to risk of liability for entanglement or adoption.

Issuers also face the risk of liability under Rule 10b-5 for Regulation FD disclosures that are misleading because of misstatements or omissions.  Companies that unexpectedly find themselves having to make Regulation FD disclosures because of unintentional selective disclosures will have to take great care that, in the rush to make the mandated public disclosure, they do not run afoul of Rule 10b-5.

A failure to comply with Regulation FD will not disqualify an issuer from the use of short-form registration on Form S‑3 (including the availability of shelf registration) or employee benefit plan offerings on Form S-8, or render Rule 144 unavailable to holders of the issuer’s restricted securities (eligibility for which is conditioned on an issuer’s having timely filed all its Exchange Act reports).  Further, because a violation of Regulation FD is not an antifraud violation, it would not lead to loss of either the safe harbor for forward-looking statements under the Private Securities Litigation Reform Act of 1995 or well-known seasoned issuer status.

Frequently Asked Questions

Can we use our website to make the required public disclosure? 

Maybe.  In its August  2008 Web Site Interpretive Release, the SEC advised that in evaluating whether information is public for purposes of our guidance, a company must consider whether and when: (1) its web site is a recognized channel of distribution, (2) posting of information on its web site disseminates the information in a manner making it available to the securities marketplace in general, and (3) there has been a reasonable waiting period for investors and the market to react to the posted information. While the SEC strongly encourages issuers to post information on their websites, the SEC cautions that  a web site posting by itself may or may  not suffice for purposes of public disclosure mandated by Regulation FD.  The SEC also cautions that a web site posting may suffice in one situation but not in another.  
Can we use a conference call or Internet webcast?

The SEC expressly approves the use of conference calls or webcasts so long as adequate public notice (of both the call and the instructions for accessing it) has been given.  The SEC also suggests that the webcast be made available “for some reasonable period of time” to enable persons who missed the original webcast to access it later.

How should notice of the call be given? 

Notice of a webcast or conference call should be given by means of a public announcement disseminated in a fashion that would “provide broad non-exclusionary distribution of the information to the public,” depending on your usual practice and what you believe will result in broad, non-exclusionary distribution.  If the call is to follow publication of a press release, inclusion of the notice information in the press release would be appropriate.  Notice could be supplemented by a posting on your website.

It would be prudent to apply to the timing of the notice the same standard as for choosing the method of disclosure.  Just as the method of disclosure must be reasonably designed to effect widespread disclosure, the timing of the notice must be reasonably designed to effect notice.

For regularly scheduled events, such as earnings announcements, advance notice could be posted on the investor relations section of your website, stating, for example, (i) that you expect to release earnings in the middle of the month after the quarter closes and will hold a conference call to which all investors will have access and (ii) that investors should check your website for the specific time and date of the call (or webcast) following the quarter-end.  In any event, as a website posting may not be sufficient for public notice under Regulation FD, notice should be given by means of a press release announcing the date and time of the event and how it can be accessed.  

In the case of unscheduled announcements, such as profit warnings or business combinations, notice should be given as soon as practicable; the shorter the time period, the more emphasis on the means of dissemination.  

Does the webcast or conference call have to be open to questions from all?

No.  The webcast or conference call can be made accessible to the public in “listen only” mode.
What is the status of open conference calls and webcasts in the wake of Regulation FD? 

An open or webcast conference call, assuming adequate public notice has been given, should insulate the issuer from allegations of selective disclosure for any information provided during the call or webcast.  

Can we subsequently post a transcript of a conference call on our website in lieu of an open webcast?

No.  For intentional disclosures of material information, disclosure has to be at least contemporaneous.

Is there a way to give earnings guidance in compliance with Regulation FD on a confidential basis?

No, not unless the guidance is made public contemporaneously.  The SEC has said that “[i]f the issuer official communicates selectively to an analyst nonpublic information that the company’s anticipated earnings will be higher than, lower than, or even the same as what analysts have been forecasting, the issuer likely will have violated Regulation FD.”  This applies both to direct and indirect guidance, “the meaning of which is apparent though implied.” 

You should note the model provided by the SEC for making a scheduled earnings release:

· issue a press release, distributed through regular channels, containing the information; 

· provide adequate notice, by a press release and/or website posting, of a scheduled conference call to discuss the announced results, giving investors both the time and date of the conference call, and instructions on how to access the call; and

· hold the call openly, whether by telephone or Internet webcast.

Can we reaffirm guidance?

Yes, but doing so is risky.  An SEC staff FAQ states that whether a confirmation conveys additional information will depend upon the facts and circumstances.  Factors to consider include for example how much time has passed since the most recent public guidance (e.g, original forecast or last reaffirmation), where the company is in its earnings cycle (reaffirmation near the end of a reporting period could appear to convey actual performance information that would be material to investors and be viewed differently from information conveyed early in the reporting period), and whether anything important has occurred between the initial guidance and the reaffirmation that calls into question the accuracy of the initial guidance.  

In March 2005 the SEC filed an action against Flowserve Corporation, its CEO and its director of investor relations for selective disclosure of earnings guidance in violation of Regulation FD as a result of earnings confirmations in a private meeting with analysts.  (See Securities and Exchange Commission v. Flowserve Corporation and C. Scott Greer, Lit. Rel. No. 19154 (March 24, 2005)).  In the SEC’s November 2002 action against Siebel Systems (“Siebel I), the company violated Regulation FD for disclosing more positive guidance than had been publicly disclosed three weeks earlier. (See In the Matter of Siebel Systems, Inc. Release No. 34-46896, Lit. Rel. No. 17860 (November 25, 2002)).  Nonpublic disclosure of quarterly EPS guidance when only annual guidance has been publicly disseminated could be a FD violation (See In the Matter of Raytheon Company and Franklyn A. Caine, Release No. 34-46897 (November 25, 2002)).    

How similar must the public and nonpublic statements be?

In November 2002, the SEC issued a report of investigation under Exchange Act section 21(a) in which the SEC found that Motorola, Inc. violated Regulation FD but gave the company credit for relying on the advice of counsel.  The company issued a press release and held an investor conference call in which management stated that sales were experiencing “significant weakness.”  On subsequent calls with analysts, the IR director advised that “significant” was intended to represent a change of 25 percent or more.  The clarification was not publicly released.  The SEC found that the company disclosed material nonpublic information when it privately communicated a quantitative definition of previously disclosed general terms.

In June 2004, the SEC brought a second action against Siebel (“Siebel II”), alleging violations of FD for statements about the company’s business activity levels and transaction pipeline that the SEC alleged contrasted materially with negative public statements made in the previous several weeks.  The District Court dismissed the SEC’s action finding that the SEC’s scrutiny of the statements, including the tense of the verbs and general syntax of each sentence to be “at an extremely heightened level” that was not supported by Regulation FD.  The Court stated that “fair accuracy, not perfection, is the appropriate standard.”  (See Securities and Exchange Commission v. Siebel Systems, et al., (SDNY September 1, 2005). 

Should we issue a press release or use a Form 8-K?

Most issuers continue to rely on press releases, consistent with past practice, except for those issuers that are not certain that their press releases will be picked up and disseminated by a major business wire service.  For these issuers, reliance on Form 8-K disclosure may be most prudent.

In choosing whether to disclose under Item 8.01 (“filing”), Items 2.02 (“furnishing”) and 7.01 (“furnishing”) of Form 8-K, note that information filed under Item 8.01 will be filed as an ordinary course Item 8.01 disclosures and will be deemed filed and incorporated automatically into Securities Act registration statements.  If the information is “furnished” under Items 2.02 or 7.01, it will not be deemed filed or automatically incorporated into Securities Act registration statements.

From a liability standpoint, all disclosures, whether filed or furnished on Form 8-K or made in a press release, will remain subject to antifraud liability.  However, information filed under Item 8.01 of Form 8-K is subject to additional liabilities, including liability under Section 18 of the Exchange Act as well as under Section 11 and Section 12(a)(2) of the Securities Act, as the information will be automatically incorporated by reference into your Securities Act registration statements.  Information “furnished” under Items 2.02 and 7.01 are not subject to those additional liabilities unless you take steps to have the information incorporated for purposes of a registration statement or proxy statement. 

Neither filing nor furnishing information on Form 8-K constitutes an admission that the information is material.

If our press releases are not regularly carried, what can we do under the rule?

Filing a Form 8-K will assure compliance with the rule.  Alternatively, you could use a combination of methods reasonably designed to provide broad, non-exclusionary distribution of the information to the public, such as:

· distributing the information to local media;

· posting the information on your website; and/or

· using a service that distributes the press release to a variety of media outlets and/or retains it.

Unless you use a Form 8-K, you will have the burden of demonstrating that the standard for public distribution under Regulation FD has been met.

Are we subject to any collateral consequences or “bad boy” provisions if we fail to comply with Regulation FD?

No.  A failure to comply with Regulation FD will not, as was proposed, disqualify you from the use of short-form registration on Form S‑3 (including the availability of shelf registration) or employee benefit plan offerings on Form S-8, or render Rule 144 unavailable to holders of your restricted securities (eligibility for each of which is conditioned on an issuer’s having timely filed all its Exchange Act reports).  Nor will a failure to comply result in loss of the safe harbor for forward-looking statements under the Private Securities Litigation Reform Act of 1995.

Will the SEC view scripted and unscripted remarks differently?

In some cases.  Liability arises under Regulation FD if you know (or are reckless in not knowing) that information is material and nonpublic.  In determining whether you were reckless, the SEC will consider – albeit, after the fact – whether any “reasonable person under the circumstances would have made the same determination” (emphasis added).  Since consideration will be given to the circumstances in which the selective disclosure was made, the recklessness standard will take into account whether the communication was planned or provided ad hoc – unplanned in response to a question.  As the SEC states: “We recognize, for example, that a materiality judgment that might be reckless in the context of a prepared written statement would not necessarily be reckless in the context of an impromptu answer to an unanticipated question.”  
What do we do if our stock price moves after a communication of immaterial information?

If your stock price moves unexpectedly and it happens immediately after you disclose information that, in your judgment, was not material, you should review the situation.  If the information you disclosed is seen as a possible cause of the movement, rather than assume the risk that the SEC will view you as having been reckless in judging that the information was immaterial, the safest course is to disseminate the disclosure in the appropriate manner within 24 hours or before the start of the next trading day.

Does Regulation FD apply to communications at roadshows?

It depends on the nature of the offering.  Regulation FD generally would not apply if the roadshow is for a registered primary offering.  The regulation of roadshows in connection with registered primary offerings is left essentially where it was prior to Regulation FD.  Note, however, that the SEC has forced some issuers to put into the prospectus, based on potential Section 5 concerns, information that has leaked from roadshows into the press.

If the roadshow is for a pure secondary offering or for an unregistered offering, Regulation FD would apply unless the issuer is not a reporting company under the Exchange Act or is a foreign private issuer or foreign government.  

Should foreign issuers be concerned about selective disclosure?

While Regulation FD excludes foreign private issuers and foreign governments from its scope, the SEC has warned that selective disclosure of material, nonpublic information by a foreign issuer to an analyst or any other third party could constitute “tipping,” which can give rise to a violation of the U.S. federal insider trading laws.  In addition, the SEC has warned that “foreign issuers in their disclosure practices remain subject to liability for conduct that violates, and meets the jurisdictional requirements of, the antifraud provisions of the federal securities law.”  Also selective disclosure may run afoul of public disclosure policies of the U.S. markets on which the issuer’s securities trade.

Does Regulation FD require issuers to adopt specific communications procedures?

While Regulation FD does not mandate the adoption of procedures, the SEC notes that it “expect[s] that most issuers will use appropriate disclosure policies as a safeguard against selective disclosure.”  The SEC also makes clear that, in assessing an issuer’s intent with regard to a selective disclosure, it will consider, in enforcement under the regulation, whether an issuer has an appropriate policy and generally adheres to it.  

Accordingly, a policy is likely to be relevant in demonstrating:

· corporate awareness of the general principle that selective disclosure is prohibited and that material, nonpublic information should be disseminated only on a public basis (or subject to an express confidentiality agreement);

· corporate willingness to implement a regimen that is responsive to the requirements of Regulation FD and that assures that all individuals affected by the policy are (i) fully knowledgeable about the policy and understand its purpose, (ii) familiar with their and the issuer’s obligations under Regulation FD, and (iii) in a position to assess the materiality of information and guard against its inadvertent disclosure if it has not been made public; and

· corporate credibility, through effective implementation and enforcement of the policy.

Recommendations

With the adoption of Regulation FD, corporate disclosure policies have assumed additional importance.  As the SEC states in the adopting release, “the existence of a disclosure policy, and the issuer’s general adherence to it, may often be relevant to determining the issuer’s intent with regard to a selective disclosure.”  Thus, a policy will be relevant to determining whether an issuer was reckless in making a selective disclosure of material, nonpublic information and, therefore, subject to liability under Regulation FD.  This is evidenced in the action brought by the SEC against Flowserve.  In assessing the company’s intent with respect to selective disclosure, the SEC will consider whether the company has a selective disclosure policy and generally adheres to the policy.  In Flowserve, the company had a policy of not privately updating guidance but management was found not to have complied with it.  Following are recommendations for action now:

· Adopt a written communications policy that:

· Identifies (i) the senior officials at the issuer and (ii) those individuals who are permitted to communicate regularly with securities market professionals or with shareholders.  “Senior officials” includes directors, executive officers, and investor relations and public relations personnel.  “Executive officers” includes the president, any vice president in charge of a principal business unit, division or function (such as sales, administration or finance), any other officer who performs a policy-making function or any other person who performs similar policy-making functions.

· Requires that a record of such persons be maintained and designates a limited number as authorized spokespersons.

· Defines your disclosure team, various members of which will (i) serve both as a liaison for questions about Regulation FD and materiality issues generally and a repository of information made public about the issuer; (ii) be present, if needed, during contacts with analysts and investors; (iii) maintain a record of information covered; and (iv) determine whether material, nonpublic information was inadvertently disclosed.  At a minimum, the disclosure team should include in-house counsel, an investor relations representative, a public relations representative, the chief financial officer, and any other person currently designated as a primary interface with the investor community.  

· Provide that only authorized spokespersons or their designees may engage in discussions with securities market professionals, shareholders and the media.

· Brief all spokespersons, periodically, on the requirements of Regulation FD and the SEC’s Staff Accounting Bulletin on materiality (SAB 99).  Let them know that an inadvertent disclosure of material, nonpublic information by them could trigger a “prompt” Regulation FD disclosure obligation on the part of the issuer.  

· Designate a contact on the disclosure team for questions.

· Determine guidelines for disseminating material, nonpublic information:

· contemporaneously with (i) scheduled announcements, such as earnings announcements, and (ii) unscheduled but planned announcements, such as profit warnings or business combinations; and 

· for purposes of correcting an unintentional or inadvertent disclosure.

· Determine guidelines for providing adequate notice, whether by press release, Form 8-K, or other effective means.

· Consider adopting a policy of open access for analyst and investor conference calls and webcasts, and establish procedures for ensuring that public notice of such calls/webcasts is adequate under Regulation FD.  If an open access policy is not adopted, the issuer (i) will have to be scrupulous in its efforts to avoid the selective disclosure of material, nonpublic information during such calls/webcasts and (ii) will have the burden of establishing the reasonableness of the method it chooses to effect broad, public distribution of the information to be discussed.

· Adopt a policy regarding private discussions and one-on-ones with market professionals and investors, and presentations in other nonpublic forums.  If permitted by the policy, formalize preparation and debriefing procedures.

· Provide that spokespersons and their designees should avoid engaging in unscheduled private discussions so that they have an opportunity to prepare in advance and put the disclosure team on standby in the event an inadvertent disclosure of material, nonpublic information is made.

· For scheduled private discussions and one-on-ones, make sure the disclosure team has reviewed any planned statements and that spokespersons are debriefed to assess whether any material, nonpublic information has been inadvertently disclosed.

· To the extent possible, determine in advance which topics the analyst or investor wants to cover and limit your disclosures to issues within the purview of such matters. 

· Consider the advisability, where practical, of having another member of the disclosure team present.

· Advise authorized spokespersons that they should decline to answer questions that raise potentially material issues.

· Monitor your market so that you are in a position to assess materiality.

· Keep track of the issuer’s disclosures to the market, including press releases and other public communications, both written and oral.

· Keep track of the public’s perception of the issuer by monitoring trade news and general news articles, and third party chat room references and Internet postings. 

· Review, on an ongoing basis, analyst coverage, including all analyst reports.

· Review your policy with respect to review of analyst reports prior to their dissemination.  Recognize that, in addition to the risks of entanglement and adoption, there is now a serious risk of violating Regulation FD if any direct or indirect earnings guidance is given.  If the policy allows for review of analyst reports, it should provide that the review will be limited to factual statements.  Note that, in addition to avoiding giving earnings guidance, care must be taken not to comment on any statements, factual or otherwise, that bear on material information that has not previously been made public. 

· Provide that earnings guidance may only be given publicly or subject to a confidentiality agreement.  Consider providing earnings guidance only in a press release or open conference call or webcast (as to which adequate public notice of the call and the means of accessing it is given), in each case in reliance on the safe harbor for forward-looking statements under the Private Securities Litigation Reform Act of 1995.  Make clear to spokespersons that providing earnings guidance raises a substantial risk of liability under Regulation FD and must be handled strictly in accordance with the regulation.  

Establish the form of confidentiality agreement to be obtained.


