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In this release, Professor Perritt updates and expands your text with new discus-
sions of the law of trade secrets and related topics, including the following:

Patents: In Oil States Energy Services, LLC v. Greene’s Energy Group, LLC, 
the U.S. Supreme Court rejected a constitutional challenge to the Patent Trial and 
Appeal Board’s exercise of adjudicatory powers. The Court held that that a patent 
involves public rights, not private rights; thus, it violated neither Article III nor the 
Seventh Amendment to allow the PTAB to adjudicate patent rights. Patent rights 
are statutory in origin, and the patent owner must accept whatever procedural lim-
itations the government wishes to impose in granting the patent. See § 2:3.3, at 
note 87.27.

Shipping documents as trade secrets: In Ex parte Industrial Warehouse 
Services, Inc., the Alabama Supreme Court held that a trucking company’s bills 
of lading constituted trade secrets under the Alabama Uniform Trade Secrets Act. 
However, the company’s operations and safety manuals failed to meet the statutory 
definition of trade secrets. See new § 3:9.3[H]. See also § 10:10.7, at note 484.12.

Secrecy: According to the North Carolina Supreme Court in Krawiec v. Manly, 
casual disclosure of information, accompanied by an expectation of confidentiality, 
is not enough to establish the secrecy element required for trade secret protection 
of the information. “Plaintiffs’ amended complaint is devoid of any allegation of a 
method, plan, or other act by which they attempted to maintain the secrecy of the 
alleged trade secrets.” See § 4:13, at note 104.1.

Noncompetition agreements—adequacy of consideration: The New 
Hampshire Supreme Court, closely examining the jury instructions in 
Halifax-American Energy Co. v. Provider Power, LLC, concluded that the jury had 
properly found adequate consideration for the noncompetition agreement at issue. 
See new § 6:5.7.

Intentional interference with contract: When trade secret owners are con-
cerned about violation of a nondisclosure agreement, they often sue a third party 
alleging the tort of intentional interference with contract. In Halifax-American 



Energy Co. v. Provider Power, LLC, the plaintiffs successfully sued a competitor for 
such interference, prevailing on their claim that “the defendants used the informa-
tion obtained from the [plaintiffs’] employee to harm the plaintiffs’ business by im-
properly interfering with their relationships with their customers and the employee.” 
See new § 6:9.

Defendant’s use of the trade secret: A claim for misappropriation of a trade 
secret requires proof that the defendant actually used the trade secret without au-
thorization; in the Fifth Circuit’s GE Betz, Inc. v. Moffitt-Johnston, the plaintiff’s 
evidence fell short in that regard. Among other things, plaintiff drew attention to a 
one-page “business plan” that its former employee, Moffitt-Johnston, prepared be-
fore her job interview with the defendant competitor. The court noted that the plan 
merely urged an attempt to gain market share, a natural goal for any new business, 
and concluded that “it would be unreasonable to infer from this broadly stated ob-
jective that Moffitt-Johnston planned to use GE’s trade secrets at the time she inter-
viewed with AmSpec—much less that she ultimately did so.” See § 7:6, at note 96.5.

Liability of plaintiff to defendant: Defendants in trade secret misappropriation 
cases may assert counterclaims against the trade secret owner, including claims for 
malicious prosecution and for antitrust violations (for example, monopolization). 
See new §§ 8:8–8:8.2.

Pleading a misappropriation case: In Krawiec v. Manly, the North Carolina 
Supreme Court explained that trade secrets must be pleaded with specificity. Among 
other things, the court noted that a plaintiff alleging misappropriation “must identify 
a trade secret with sufficient particularity so as to enable a defendant to delineate 
that which he is accused of misappropriating and a court to determine whether mis-
appropriation has or is threatened to occur.” Not surprisingly, the court indicated 
that “general allegations in sweeping and conclusory statements” would not suffice. 
See § 10:9.1, at note 306.1.

Damages—avoided costs: In E.J. Brooks Co. v. Cambridge Security Seals, a 
federal jury had awarded damages in a trade secrets case after considering whether 
the defendant realized any savings “in [its] operating costs, including savings from 
the avoidance of certain labor expenses and from increased productivity resulting 
from the efficiencies of the [misappropriated] manufacturing process.” Reviewing 
both its own decisions and New York law, the Second Circuit observed: “Assuming 
New York requires that trade secret damages bear some connection to the plaintiff’s 
losses, it is not apparent to us that assessing damages based on the defendant’s 
avoided costs satisfies the requirement. Whether avoided costs can be a measure 
of damages in trade secret cases under New York law presents, then, an unresolved 
policy decision” that should be certified to the New York Court of Appeals. See new 
§ 13:3.4.

Attorneys’ fees: In ACI Worldwide Corp. v. Baldwin Hackett & Meeks, the 
Nebraska Supreme Court affirmed a judgment on a jury award of $43,806,362 in 
damages and $2,732,962 in attorney’s fees on counterclaims against an unsuccess-
ful plaintiff in a trade secret misappropriation case. Rejecting arguments that the 
trial court abused its discretion in awarding the fees, the court noted first that there 
was sufficient information about attorney hours and rates in an affidavit offered by 
a law firm’s litigation chair; submission of legal invoices was unnecessary. Further, 
there was no abuse of discretion in the court’s use of a multiplier: The court prop-
erly found that the high risk and complex nature of the case warranted significant 
attorney fees, explaining that antitrust actions are among the most difficult to liti-
gate, and the case involved highly technical issues relating to software and concepts 
such as source code, object code, application programming interfaces, “wrappers, 
literals, defines, and other technical concepts that are not generally understood by 
laypeople.” See new § 13:4.

In addition, this release includes an updated Table of Authorities and Index.
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